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CHAPTER I - GENERAL

Section 1: Objectives

The New Mexico Department of Transportation (NMDOT) Disadvantaged Business Enterprise
(DBE) Program implements the provisions of 49 CFR Part 26, other pertinent regulations, and source
legislation. NMDOT seeks to achieve the following:

A. To ensure nondiscrimination in the award and administration of USDQT-assisted contracts in
USDOT’s highway, transit, and airport financial assistance programs;

B. To create a level playing field on which DBEs can compete fairly for USDOT-assisted contracts;
C. To ensure that NMDOT’s DBE program is narrowly tailored in accordance with applicable law;

D. To ensure that only firms that fully meel the DBE Program eligibility standards specified in 49 CFR
Part 26 are permitted to participate as DBEs;

E. To help remove barriers to the participation of DBEs in USDOT-assisted contracts;

F. To promote the use of DBEs in all types of USDOT-assisted contracts and procurement activities
conducted by recipients;

G. To assist the development of firms that can compete successfully in the marketplace outside the DBE
program; and

H. To provide appropriate flexibility in establishing and providing opportunities for DBEs.

Ref: 49 CFR §26.1

Section 2: Application

A. The New Mexico DBE Program applies to NMDOT and any recipient of any of the following types of
funds:

1) Federal-aid highway funds authorized under Titles [ (other than Part B) and V of the Intermodal
Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles
I, [I1, and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112
Stat. 107. Titles I, Ill, and V of the Safe Accountable, Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B
of the Moving Ahead for Progress in the 21* Century Act (MAP-21), Pub. L. 112-141, 126 Stat.
405;

2) Federal transit funds authorized by Titles I, III, V and VI of ISTEA, Pub. L. 102-240 or by Federal
transit laws in Title 49, U.S. Code, or Titles [, 111, and V of the TEA-21, Pub. L. 105-178. Titles I,
111, and V of the Safe Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the Moving
Ahead for Progress in the 21*' Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405; or



3) Airport funds authorized by 49 U.S.C. 47101, et seq.
B. The DBE Program does not apply to the following types of contracts:

1) Any contract that is to be performed entirely outside the United States, its territories and
possessions, Puerto Rico, Guam, or the Northern Marianas Islands.

C. IFNMDOT lets a contract in which USDOT financial assistance does not participate, 49 CFR Part 26
does not apply to the contract.

Ref: 49 CFR §26.3

Section 3: Definitions and Terms

A. Affiliation has the same meaning the term has in the Small Business Administration regulations, 13
CFR Part 121. Except as provided in 13 CFR Part 121, concerns are affiliates of each other when,
either directly or indirectly:

1) One concem controls or has the power to control the other; or
2) A third party or parties controls or has the power to control both; or
3) An identity of interest between or among parties exists such that affiliation may be found.

In determining whether affiliation exists, all appropriate factors will be considered, including
common ownership, common management, and contractual relationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the
statutory cap on the participation of firms in the DBE program.

B. Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community),
Eskimo, or Aleut blood, or a combination of those bloodlines. The term includes, in the absence of
proof of a minimum blood quantum, any citizen whom a Native village or Native group regards as an
Alaska Native if their father or mother is regarded as an Alaska Native,

C. Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with
the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

D. Asset(s) means all property of a person available for paying debts or for distribution, including one’s
respective share of jointly held assets. This includes, but is not limited to, cash on hand and in banks,
savings accounts, IRA or other retirement accounts, accounts receivable, life insurance, stocks and
bonds, real estate and personal property.

E. B2Gnow (Business to Government now) is a web-based software program used to collect, verify and
manage payment information for prime contractors and subcontractors working on federal-aid
projects. Additionally, the software is used to collect and report Disadvantaged Business Enterprise
(DBE) participation and utilization on federal-aid projects.



F. Business, business concern or business enterprise means an entity organized for profit with a place
of business located in the United States, and which operates primarily within the United States or
which makes a significant contribution to the United States economy though payment of taxes or use
of American products, materials, or labor.

G. Compliance means that a recipient has correctly implemented the requirements of 49 CFR Part 26,
this Manual, and other applicable requirements.

H. CCRB means the Construction and Civil Rights Bureau of the New Mexico Department of
Transportation.

I. Contingent Liability means a liability that depends on the occurrence of a future and uncertain event.
This includes, but is not limited to, guaranty for debts owed by the applicant concern, legal claims and
Jjudgments, and provisions for federal income tax.

J. Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for them.
For the purposes of this part, a lease is considered to be a contract.

K. Contract Goal means the percentage of DBE participation established by NMDOT, if required, for a
USDOT-Assisted Contract.

L. Contractor means one who participates, through a contract or subcontract (at any tier), in a highway,
transit, or airport program.

M. Department or USDOT means the United States Department of Transportation, including the Office
of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration
(FTA), and the Federal Aviation Administration (FAA).

N. Days mean calendar days. In computing any period of time described in this part, the day from which
the period begins to run is not counted, and when the last day of the period is a Saturday, Sunday, or
Federal holiday. Similarly, in circumstances where the recipient’s offices are closed for all or part of
the last the day, the period extends to the next day on which the agency is open.

O. Design Consultant (or other Consultants) means:

1) An individual, firm or partnership that contracts with NMDOT to provide services for engineering,
surveying, environmental, hazardous materials, subsurface utility engineering, and other services
which require a rigorous logical, science based approach for data acquisition to be used in the
development of NMDOT highway construction plans.

2) Other consultants include other providers of professional services receiving FHWA funding and
FTA and FAA recipients receiving grants of $250,000 or more in aggregate.
P. Disadvantaged Business Enterprise or DBE means a for-profit small business concern:

1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock
is owned by one or more such individuals; and



2) Whose management and daily business operations are controlied by one or more of the socially and
economically disadvantaged individuals who own it.

Q. Good Faith Efforts (GFE) means efforts to achieve a DBE goal or other requirement of the DBE
Program which, by their scope, intensity and appropriateness to the objective, can reasonably be
expected to fulfill the program requirements.

R. Home State means the state in which a DBE firm or applicant for DBE certification maintains its
principal place of business.

S. Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, mother-in-law, father-in-law, sister-in-law, brother-in-law, and domestic
partner and civil unions recognized under New Mexico law.

T. Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians,
including any ANC, which is recognized as eligible for the special programs and services provided by
the United States to Indians because of their status as Indians, or is recognized as such by the State in
which the tribe, band, nation, group, or community resides. See: definition of “tribally-owned concern"
in this section.

U. Joint Check means a two-party check between a DBE, a prime contractor and the regular dealer of
material/supplies.

V. Joint venture means an association of a DBE firm and one or more other firms to carry out a single,
for-profit business enterprise, for which the parties combine their property, capital, efforts, skills and
knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of
the contract and whose share in the capital contribution, control, management, risks, and profits of the
joint venture is commensurate with its ownership interest.

W.Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, accounts
payable, notes payable to bank or others, installments accounts, mortgages on real estate, and unpaid
taxes.

X. NAICS (North American Industry Classification System) replaces the Standard Industrial
Classification Code (SIC) designation which best describes the primary business of a firm.

Y. Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which
now comprises the State of Hawaii.

Z. Native Hawaiian Organization means any community service organization serving Native
Hawaiians in the State of Hawaii which is a not-for-profit organization chartered by the State of
Hawaii, is controlled by Native Hawaiians, and whose business activities will principally benefit such
Native Hawaiians.

AA. NMDOT means the New Mexico Department of Transportation.

BB. Noncompliance means that a recipient has not correctly implemented the requirements of 49 CFR
Part 26, this Manual or other applicable requirements,



CC. Operating Administration or OA means any of the following parts of USDOT: the Federal
Aviation Administration {FAA), Federal Highway Administration (FHWA), and Federal Transit
Administration (FTA). The "Administrator” of an operating administration includes his or her
designees.

DD. Overall DBE Goal means NMDOT’s determination, calculated tri-annually, as a percentage of the
level of DBE participation on New Mexico USDOT-assisted contracts that NMDOT expects absent
the effects of discrimination.

EE. Overconcentration means a condition in which DBE firms are being utilized in certain types of
work to the extent that non-DBEs are unduly burdened from participating in the same type of work.

FF. Personal net worth means the net value of the assets of an individual remaining after total liabilities
are deducted. An individual's personal net worth does not include; the individual's ownership interest
in an applicant or participating DBE firm or; the individual's equity in his or her primary place of
residence. An individual's personal net worth includes only his or her own share of assets held
jointly or as community property with the individual's spouse.

GG. Primary industry classification means the North American Industry Classification System
{NAICS) designation that best describes the primary business of a firm. The NAICS is described in
the North American Industry Classification Manual—United States, 1997 which is available on the
Internet at the U.S. Census Bureau Web site: htip://www.census.zov/eos/www/naics/,

HH. Primary recipient means a recipient that receives USDOT financial assistance and passes some or
all of it on to another recipient.

II. Principal place of business means the business location where the individuals who manage the firm's
day-to-day operations spend most working hours. If the offices from which management is directed
and where business records are kept are in different locations, the recipient will determine the
principal place of business.

JJ.  Professional Services means a Subcontractor that provides a specialized service requiring
professional licensure by the State of New Mexico, e.g Professional Engineers, Professional
Surveyors, and Attorneys.

KK. Program means any undertaking on a recipient's part to use USDOT financial assistance,
authorized by the laws to which 49 CFR Part 26 applies.

LL. Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

MM .Race-neutral measure or program is one that is or can be used to assist all small businesses. Race-
neutral includes gender-neutrality.

NN. Recipient means any entity, public or private, to which USDOT financial assistance is extended,
whether directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or
who has applied for such assistance.

0O. Responsible Bidder means a bidder who submits a responsive bid and who has furnished, when
required, information and data to prove that the bidder’s financial resources, production or service



PP.

QQ.

SS.

VV.

facilities, personnel, service reputations and experience are adequate to make satisfactory delivery of
the services, construction or items of tangible personal property descried in the invitation for bids.

Responsible Offeror means an offeror who submits a responsive proposal and who has furnished,
when required, information and data to prove that the offeror’s financial resources, production or
service facilities, personnel, service reputations and experience are adequate to make satisfactory
delivery of the services or items of tangible personal property described in the proposal.

Responsive Bid means a bid which conforms in all material respects to the requirements set forth in
the invitation for bids and the contract documents, including notice to contractors, special provisions,
supplemental specifications, and addenda and which has not been rejected. Material respects of a
bid include but are not limited to price, quality, quantity or delivery requirements. DBE related bid
requirements, including accurate and timely submission of required forms, is a material component
of a bid. Failure to comply with DBE related bid requirements shall render a bid non-responsive.

Responsive Offer means an offer which conforms in all material respects to the requirements set
forth in the request for proposals. Material respects of a request for a proposal include, but are not
limited to price, quality, quantity, or delivery requirements. DBE related RFP requirements,
including accurate and timely submission of required forms, is a material component of an offer.
Failure to comply with DBE related RFP requirements shall render an offer non-responsive.

Secretary means the Secretary of the United States Department of Transportation or his/her
designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract,
solely to DBE firms.

. Small Business Administration or SBA means the United States Small Business Administration.

SBA Certificd Firm refers to firms that have a current, valid certification from or recognized by the
SBA under the 8(a) Business Development or Small Disadvantaged Business programs.

WW. Small Business or Small Business Concern means with respect to firms seeking to participate as

XX.

DBEs in DOT-assisted contracts, a small business concern as defined pursuant to section 3 of the
Small Business Act and Small Business Administration regulations implementing it (13 CFR part
121) that also does not exceed the camp on average gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who has been subjected to racial or
ethnic prejudice or cultural bias within American society because of his or her identity as a
members of groups and without regard to his or her individual qualities. Being born in a particular
country does not, standing alone, mean that a person is necessarily a member of one of the groups
listed in this definition. The social disadvantage must stem from circumstances beyond the
individual’s control. Socially or economically disadvantages individuals may include:

1) Any individual who a recipient finds to be a socially and economically disadvantaged individual
on a case-by-case basis. An individual must demonstrate that he or she has held himself or
herself out, as a member of a designated group.

2) Any individual in the following groups, members of which are rebuttably presumed to be
socially and economically disadvantaged.



a. “Black Americans,” which includes persons having origins in any of the Black racial groups
of Africa;

b. “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or origin,
regardless of race;

c. “Native Americans,” which includes persons who are enrolled members of a federally or
State recognized Indian tribe, Alaska Natjves, or Native Hawaiians;

d. “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the
Pacific Islands (Republic of Palau), the Republic of the Northern Marianas Islands, Macao,
Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

€. “Subcontinent Asian Americans," which includes persons whose origins are from India,
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka,;

f. “Women”,

g. Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

YY. Spouse means a married person, including a person in a domestic partnership or a civil union
recognized under New Mexico law.

ZZ. Transit vehicle manufacturer means any manufacturer whose primary business purpose is to
manufacturer vehicles specifically built for public mass transportation. Such vehicles include, but
are not limited to: Buses, rail cars, trolleys, ferries, and vehicles manufactured specifically for
paratransit purposes. Producers of vehicles that receive post-production alterations or retrofitting to
be used for public transportation purposes (e.g., so-called cutaway vehicles, vans customized for
service to people with disabilities) are also considered transit vehicle manufacturers. Businesses
that manufacturer, mass-produce, or distribute vehicle solely for personal use and for sale “off the
lot” are not considered transit vehicle manufacturers.

AAA Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as
defined in this section.

BBB. Unified Certification Program (UCP) means applicants are allowed to apply only once for a DBE
certification that will be honored by all recipients in all states.

CCC. USDOT means United States Department of Transportation.

DDD.USDOT-Assisted Contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with USDOT financial assistance, including letters of credit or loan
guarantees, except a contract solely for the purchase of land. USDQT-assisted, federally-assisted
and federal-aid are terms used interchangeably.

Ref: 49 CFR §26.5



Section 4: Nondiscrimination

A. NMDOT and all recipients of USDOT-assisted contracts shall not discriminate on the basis of race,
color, national origin or sex in the award and performance of any USDOT-assisted contract or in the
administration of its DBE Program or the requirements of 49 CFR Part 26. NMDOT and all
recipients will further ensure that NMDOT and/or all recipients of USDOT-assisted contracts shall not
discriminate in the development, implementation and administration of the DBE Program.
Implementation of the DBE Program by NMDOT is a legal obligation and failure to carry out its terms
shall be treated as a violation whereby sanctions may be imposed as provided under 49 CFR Part 26,
The DBE Program is accorded the same priority as compliance with all other legal obligations
incurred by NMDOT in its financial assistance agreements with USDOT.

B. No person shall be excluded from participation in or denied the benefits of, or otherwise discriminated
against in connection with the award and performance of any contract covered by this DBE Program
or 49 CFR Part 26 on the basis of race, color, sex or national origin.

C. In administering the DBE Program, NMDOT shall not use criteria or methods of administration that
have the effect of defeating or substantially impairing accomplishment of the objectives of the
program with respect to individuals of a particular race, color, sex, or national origin.

Ref: 49 CFR §26.7, 49 CFR §26.1

Section 5: USDOT Guidance and Interpretations

A. Only guidance and interpretations (including interpretations set forth in certification appeal decisions)
consistent with 49 CFR Part 26 and issued after March 4, 1999 have definitive, binding effect in
implementing the provisions of NMDOT’s DBE Program and constitute the official position of the
USDOT.

B. The Secretary of the USDOT, the Office of the Secretary of Transportation, FHWA, FTA, and FAA
may issue written interpretations of or written guidance concemning 49 CFR Part 26. Written
interpretations and guidance are valid and express the official positions and views of the USDOT or
any of its operating administrations, only if they are issued over the signature of the Secretary of
Transportation or if they contain the following statement: The General Counsel of the Department of

Transportation has reviewed this document and approved it as consistent with the language and intent
of 49 CFR Part 26,

Ref: 49 CFR §26.9

Section 6: Record Keeping and Reports

A. NMDOT will transmit the Uniform Report of DBE Awards or Commitments and Payments to FHWA,
FTA, and FAA, at the intervals specified in the form found in Appendix B of 49 CFR Part 26.

B. The prime contractor or consultant shall keep such records as required by the NMDOT and as
necessary, including all records set forth in this manual, to demonstrate compliance with its DBE
utilization obligations.



C. NMDOT will provide data about NMDOT’s DBE program to the USDOT and will provide to USDOT
updates of any significant changes in NMDOT’s DBE Program as directed by USDOT operating
administrations.

D. As requested, the prime contractor or consultant will submit all subcontracts and other financial
transaction documentation executed with DBEs in such form, manner and content as prescribed by
NMDOT.

E. All such records must be retained by the prime contractor or consultant for the applicable record
retention period in the NMDOT’s financial assistance agreement or at least three (3) years after project
acceptance by FHWA following the completion of the contract whichever is longer. These records
shall be available for inspection by NMDOT, FHWA, USDOT or other appropriately sanctioned New
Mexico State Agencies or Federal Agencies or Departments.

F. NMDOT must maintain records documenting affirm compliance with this Section. Specifically,
NMDOT must keep a complete application package for each for each certified firm and all affidavits
of no-change, change notices, and on-site reviews. These records and other certification or
compliance related records must be retained for a minimum of seven (7) years unless otherwise
provided by applicable record retention requirements for NMDOT’s financial assistance agreement,
whichever is longer.

G. NMDOT shall create and maintain:

1} A bidders list to provide NMDOT as accurate data as possible about the universe of DBE and non-
DBE contractors and subcontractors who seek to work on NMDOT’s Federally-assisted contracts
for use in helping NMDOT set the New Mexico overall DBE goal.

2) A Participating Contractor or Consultant Annual Profile Registration list consisting of all firms
bidding on prime construction and prime consultant design contracts and bidding or quoting as
subcontractors or subconsultants on USDOT-assisted projects. For every firm, NMDOT shall
triennially collect and maintain the following information:

a.Firm name

b.Firm address {including phone, fax, and email}

c.Firm's status as a DBE or non-DBE

d.The age of the firm

€. The annual gross receipts of the firm. NMDOT will obtain this information by asking each firm
to indicate into what gross receipts bracket it fits (e.g., less than $500,000; $500,000 - $1 million;
$1-2 million; $2-5 million; etc.) rather than requesting the exact figure from the firm.

3) NMDOT will use the Notice to Construction Contractors Bidders List of Quoters and Design or
Other Consultant Offerors List of Quotes to determine the availability of DBE and non-DBE firms;

and therefore the relative availability of ready, willing and able DBEs, for the purpose of
establishing and monitoring NMDOT’s overall goal.



4) NMDOT shall require all construction bidders to include the Bidders List of Quoters (Form: BL.-
DBE) in their bid package at the time of bid submittal. Failure to submit this form accurately and
completely will render the bid non-responsive and the bid shall be rejected.

5) NMDOT shall require all design or other consultant offerors to submit the Design or Other
consultant Offerors List of Quoters form No. A-1013 at the time of submittal of offeror or other
consultant proposal. Failure to submit this form accurately and completely will render the offeror’s
or other consultant’s proposal non-responsive.

6) NMDOT shall submit to the USDOT Office of Civil Rights on or before January 1 of each year, the
percentage and location of DBE firms in the UCP Directory controlled by the following;

a. Women,
b.Socially and economically disadvantaged individuals (other than women); and

¢. Individuals who are women and are otherwise socially and economically disadvantaged
individuals.

7) NMDOT requires Contractors and Subcontractors at all tiers working on federal-aid projects shall
use B2Gnow to report DBE information as required by the contract. Use of the B2Gnow software
program is required and shall be considered incidental to the contract. Failure of a contractor,
subcontractor, or other recipient to use the software program will result in NMDOT withholding a
portion of future progress payments as a Non-Conformance until such time as compliance with
these requirements is achieved.

8) NMDOT shall withhold monthly progress estimates when any recipient fails to submit any other
required recordkeeping documents.

Ref: 49 CFR §26.11

Section 7: Assurance Statements

A. Each financial assistance agreement NMDOT signs with a USDOT OA (or a primary recipient) will
include the following assurance:

The recipient shall not discriminate on the basis of race, color, national origin, or sex in the award
and performance of any USDOT-assisted contract or in the administration of its DBE program or
the requirements of 49 CFR Part 26. NMDOT shall take all necessary and reasonable steps under
49 CFR Part 26 to ensure nondiscrimination in the award and administration of USDOT-assisted
contracts. The NMDOT DBE program, as required by 49 CFR Part 26 and as approved by
USDOT, is incorporated by reference in this agreement. Implementation of this program is a legal
obligation and failure to carry out its terms shall be treated as a violation of this agreement. Upon
notification to the recipient of its failure to carry out its approved program, the Department may
impose sanctions as provided for under 49 CFR Part 26 and may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 et seq.).

B. Each contract NMDOT signs with a contractor (and each subcontract the prime contractor signs with a
subcontractor) will include the following assurance:
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The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and administration of USDOT-assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as NMDOT,
deems appropriate which may include but is not limited to:

1) Withholding of monthly progress payments;
2) Assessing sanctions;
3) Liquidated damages; and/or

4) Disqualifying the contractor from future bidding as non- responsible.

Ref: 49 CFR §26.13
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CHAPTER II - ADMINISTRATIVE REQUIREMENTS

Section 1: Who must have a DBE Program

A. As NMDOT receives funds from the following operating administrations and lets USDOT-assisted
contracts, NMDOT must have a DBE program meeting the requirements of 49 CFR Part 26:

1} FHWA primary recipients receiving funds authorized by a statute to which 49 CFR Part 26 applies;

2) FTA recipients receiving planning, capital and/or operating assistance who will award prime
contracts (excluding transit vehicle purchases) the cumulative total value of which exceeds
$250,000 in FTA funds in a Federal fiscal year; or

3) FAA recipients receiving grants for airport planning or development who will award prime
contracts the cumulative total value of which exceeds $250,000 in FAA funds in a Federal fiscal
year.

B. NMDOT is eligible to receive USDOT financial assistance because USDOT has approved NMDOT’s
DBE Program and NMDOT is in compliance with it and 49 CFR Part 26. NMDOT will continue to
carry out its DBE Program until all funds from USDOT financial assistance have been expended.
NMDOT will submit significant changes in the program to the operating administration for approval.

49 CFR §26.21

Section 2: Policy Statement

A. NMDOT issued a Policy Statement, which complies with the requirements of 49 CFR §26.23.

B. A copy the Policy Statement is found in Appendix **A™ of this Manual.

C. NMDOT circulates the Policy Statement throughout the organization and to the DBE and non-DBE
business communities that perform work on USDOT-assisted contracts. The Policy Statement also

resides on the NMDOT external website at: hitp://dot.statec.nm.us/conient/danynmdot/OEQP/ Policy-
Statement.pdl’

Ref: 49 CFR §26.23

Section 3: DBE Liaison Officer

A. The Secretary of NMDOT designates the Compliance Manager of the Construction and Civil Rights
Bureau as the DBE Liaison Officer. The DBE Liaison Officer is responsible for implementing all
aspects for the DBE program and ensuring that NMDOT complies with all provisions of 49 CFR Part
26. The DBE Liaison Officer has direct, independent access to the Secrelary of NMDOT concerning
DBE program matters.

B. The duties and responsibilities of the DBE Liaison Officer include the following:

1) Gather and report statistical data and other information required by USDOT;
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2) Review third party contracts and purchase requisitions for compliance with the DBE program;
3) Work with appropriate internal and external entities to set overall DBE goals;
4) Ensure that bid notices and requests for proposals are available to DBEs in a timely manner;

5) Identify contracts and procurements so that DBE goals are included in solicitations (both race-
neutral methods and contract specific goals attainment) and identify ways to improve progress;

6) Analyze NMDOT progress toward goal attainment and identify ways to improve progress;
7) Participate in pre-bid meetings;

8) Advise the NMDOT Cabinet Secretary and State Transportation Commission on DBE matters and
achievements;

9) Provide DBEs with information and assistance in preparing bids, obtaining bonding and obtaining
insurance;

10}Plan and participate in DBE training seminars;
11)Provide outreach to DBEs and community organizations to advise them of opportunities; and

12)Maintain the NMDOT"s updated directory of certified DBEs.

Ref: 49 CFR §26.25

Section 4: DBE Financial Institutions

A. NMDOT investigates the full extent of services offered by financial institutions owned and controlled

by socially and economically disadvantaged individuals in the community.

B. NMDOT annually updates, though the assistance of the New Mexico Department of Regulation and

Licensing (Financial Institution Division), a listing of financial institutions owned and controlled by
socially and economically disadvantages individuals.

C. The listing of financial institutions owned and controlled by socially and economically disadvantages

individuals and the services those institutions provide is displayed on the NMDOT external website

D. NMDOT makes every reasonable effort to identify and encourage prime contractors to use such

institutions where possible,

Ref: 49 CFR §26.27
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Section 5: Prompt Payment and Retainage

A. NMDOT requires prime contractors to pay subcontractors for satisfactory performance of their
contracts no later than seven (7) Days from receipt of each payment NMDOT makes to the prime
contractor (New Mexico State Department of Transportation Standard Specifications for Highway and
Bridge Construction, Section 108.1). Monitoring of prompt payment is done through the B2Gnow
payment reporting and confirmation function. The following describes the Prompt Payment
monitoring process:

1) Each month, NMDOT Project Office staff reviews payment dates in B2Gnow, entered by the prime
contractors.

2) If a subcontractor indicates in B2Gnow they were not paid within seven (7) Days, NMDOT
Project Office staff shall review and verify the payment dates in B2Gnow both from NMDOT to
the Prime Contractor and the Prime Contractor to the subcontractor are compliant with Prompt
Payment provisions.

3) If the Prime Contractor’s payment to the subcontractor is more than seven (7) Days, the NMDOT
Project Office staff requests the Prime Contractor to provide evidence the Prime Contractor paid
the subcontractor within seven (7) Days or provide justification as to why the Prime Contractor did
not pay the Subcontractor within the required the required time period.

4) 1f the Prime Contractor does not submit to NMDOT verification of Prompt Payment or justification
for late or nonpayment to the Subcontractor, or if the Prime Contractor’s submission does not
demonstrate compliance or justification for noncompliance; the NMDOT shall notify the Prime
Contractor they are in nonconformance with their NMDOT contract. This nonconformance may
affect the Prime Contractor’s Prequalification Performance Factor.

B. NMDOT ensures prompt and full payment of retainage from the prime contractor to the subcontractor
within 30 Days after the subcontractor’s work is satisfactorily completed and accepted by the
NMDOT. To comply with this requirement, NMDOT may hold retainage from prime contractors and
provide for prompt and regular incremental acceptances of portions of the prime contract, pay
retainage to prime contractors based on these acceptances, and require a contract clause obligating the
prime contractor to pay all retainage owed to the subcontractor for satisfactory completion of the
accepted work within 30 days after NMDOT makes payment to the prime contractor.

C. For purposes of this section, a subcontractor’s work is satisfactorily completed when all the tasks
called for in the subcontract have been accomplished, accepted and documented as required by the
recipient. When a recipient has made an incremental acceptance of a portion of a prime contract, the
work of a subcontractor covered by that acceptance is deemed to be satisfactorily completed.

D. Any delay or postponement of payment among the parties may take place only for good cause, with
the prior written approval of NMDOT. Noncompliance with this section shall be handled in
accordance with the compliance procedures found in Chapter III, Section 10 of this Manual.

Ref: 49 CFR §26.29

Section 6: DBE Directory

A. NMDOT maintains and makes available to interested persons a real-time directory identifying all
firms eligible to participate as DBEs in the NMDOT DBE Program and includes the firm’s name,
address, telephone number and the type(s) of work that the firm is certified to perform as a DBE.
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B. The directory is available online at:
hitps:/nmdot.dbesystem.com/FrontEnd/VendorSearchPublic.asp?TN=nmdot & X1D=4599,

Ref: 49 CFR §26.31

Section 7: Overconcentration

A. IfNMDOT deems overconcentration in a type of work to exist, NMDOT will devise measures to
address the overconcentration. These measures may include the use of incentives, technical assistance,
business development programs, mentor-protégé programs and other appropriate measures.

B. IfNMDOT determines that DBE firms are so over concentrated in a certain type of work as to unduly
burden the opportunity of non-DBE firms to participate in that type of work, such determination, and
the proposed measures to address the determination, shall be approved by FHWA prior to
implementation of the proposed remedial measures.

Ref: 49 CFR §26.33

Section 8: Business Development Programs

A. NMDOT follows the requirement of 49 CFR §26.35 which requires establishing a DBE business
development program (BDP) to assist firms in gaining the ability to compete successfully in the
marketplace outside the DBE program. A DBE firm, as a condition of receiving assistance through the
BDP, too agree to terminate its participation in the DBE program after a certain time has passed or
certain objective have been reached. Refer to Appendix “H” for guidance on administering BDP
programs.

B. As part of the BDP or separately, NMDOT may establish a “mentor-protégé” program, in which

another DBE or non-DBE firm is the principal source of business development assistance to a DBE
firm,

1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-
protége program are eligible to participate in the mentor-protégé program.

2) During the course of the mentor-protégé relationship, NMDOT must:

a. Not award DBE credit to a non-DNE mentor firm for using its own protégé firm for more than
one half of its goal on any Contract performed by the protégé firm.

b. Not award DBE credit to a non-DBE mentor form for using its own protégé firm for more than
every other Contract performed by the protégé firm.

3) For purposes of making determinations of business size under this part, NMDOT must not treat
protégé firms as affiliates of mentor firms, when both firms are participating under an approved

mentor-protégé program. See Appendix H of this Program Manual for guidance concerning the
operation of mentor-protégé programs.

Ref: 49 CFR §26.35
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Section 9: Monitoring and Enforcement Mechanisms

A. NMDOT follows the requirements of 49 CFR Part 26 and requires inclusion of the DBE clauses in all
agreements and contracts with recipients of the Federally-assisted agreements. NMDOT shall enter
into an agreement with all recipients which will bind such recipients to the requirements of the DBE
Program. Appropriate NMDOT personnel shall coordinate the monitoring and enforcement of the
DBE Program with all recipients including contractors, consultants, municipalities, airports or other
program areas.

B. NMDOT will bring to the attention of USDOT any false, fraudulent, or dishonest conduct in
connection with the program so that USDOT can take the steps (e.g. referral to the Department of
Justice for criminal prosecution, referral to the USDOT Inspector General, action under suspension
and debarment or Program Fraud and Civil Penalties rules) provided in 49 CFR §26.109.

C. NMDOT will consider similar action under its own legal authorities, including responsibility
determinations in future contracts, and any other legal and contract remedies available to NMDOT in
the event of non-compliance with the DBE regulation and related provisions by a participant in
NMDOT procurement activities.

D. NMDQT utilizes a Commercially Useful Function interview to review contracting records and monitor
project worksites, to certify that work committed to DBEs at contract award or subsequently is
actually performed by DBEs. (See Appendix “B” of this Manual.)

E. B2Gnow provides a running tally of actual DBE attainments (e.g., payments actually made to DBE
firms}, including a means of comparing these attainments to commitments. B2Gnow also provides
reports that display both commitments and attainments.

Ref: 49 CFR §26.37

Section 10: Fostering Small Business Participation

A. NMDOT fosters participation of small businesses, as defined in Section 3, Paragraph PP, of this
manual, in its contracts to facilitate competition by small business concerns on FHWA, FTA and FAA
funded projects, and takes reasonable steps as set forth in Paragraphs B through I of this Section to
eliminate obstacles to their participation.

B. The contact list for NMDOT’s outreach program to foster small business participation is compiled
annually from 1) the NMDOT’s Bidders and Quoters list; 2) collaboration with statewide Small
Business Development Centers and Chambers of Commerce, 3) data sources such as the Small
Business Administration’s Dynamic Small Business Search; and 4) small businesses who directly
contact NMDOT.

C. NMDOT dedicates staff within its CCRB, including but not limited to a full-time DBE Supportive
Services and Small Business Program Coordinator, as part of its outreach program for small business
concerns. Needs assessments are conducted that, in turn, result in targeted formal training programs to
enhance successful participation on NMDOT federally funded contracts. The substance of each
training program is based, in part, on feedback garnered from the assessments. Training topics include
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how to obtain bonding and financing; how to bid on a project; how to develop a business plan; how to
better manage a business and how to best utilize emerging technologies. Statewide forums,
conferences and other events are held to provide opportunities for small business owners to market
themselves to and network with prime contractors.

. NMDOT includes the following in invitations to bid on federal-aid projects, “regardless of whether a
DBE goal is set on a contract, and in accordance with NMSA 1978 Section 13-1-184, ‘ Assistance to
Small Business Policy,” NMDOT encourages Contractors to use small businesses, including DBEs, on
its projects.” Information on contract opportunities is widely available through postings on the
NMDOT website, and outreach activities to further communicate contract opportunities include
newsletters, email marketing, and individual counseling.

. NMDOT develops projects through the STIP process with the understanding that (1) the majority of
New Mexico contractors are smaller companies, (2) the volume of Federal funds appropriated to New
Mexico is not immense, and (3) the size of the state and the number of entities sharing the funds is
considerable. For these reasons, NMDOT projects are generally developed with smaller scopes and,
therefore, are considered unbundled. Accordingly, the NMDOT Highway and Bridge Construction
Project Letting Program lets the majority of its FHWA funded contracts of a size that facilitates small
business participation. This program will continue to develop and let projects in this way.

. The NMDOT Transit and Rail Project Letting Program lets the majority of its FTA funding that has
contracting opportunities to subrecipients that are nonprofits, cities, counties, and municipalities, most
of which do not award contracts. For those that do award contracts, the majority are of a size under
$100,000 that small businesses can reasonably perform.

. The NMDOT Airport Construction and Maintenance Letting Program lets the majority of its FAA
funded contracts of a size that small businesses can reasonably perform at its two, small state-owned
general aviation airports, Conchas Lake and Navajo Lake, each of which has one runway.

. NMDOT annually obtains information required in 49 CFR 26.11 through an Annual Profile
Registration form that is mailed every three (3) years to all prior year bidders and quoters on NMDOT
contracts. The returned form includes business size (annual gross receipts) information for bidders and
quoters, which is in turn used to both identify small businesses as noted in Paragraph B of this section
and to verify small business participation on federally-assisted contracts.

. NMDOT will annually review and revise, as appropriate, its DBE Program should participation of

small businesses fall below 50% for subcontracts or 20% for prime contracts in any operating
administration area,
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CHAPTER III - GOALS, GOOD FAITH EFFORTS, AND
COUNTING

Section 1: Role of Statutory 10% Goal

A. The Federal statutes authorizing the DBE Program provide that, except to the extent the USDOT
Secretary determines otherwise, not less than 10 percent of the authorized funds are to be expended
with DBEs.

B. This 10 percent goal is an aspirational goal at the national level, which USDOT uses as a tool in
evaluating and monitoring DBEs’ opportunities to participate in contracts.

C. The national 10 percent goal does not authorize or require NMDOT to set overall or contract goals at
the 10 percent level, or any other particular level, or to take any special administrative steps if their
goals are above or below 10 percent.

Ref: 49 CFR §26.41

Section 2: Use of Set-Asides or Quotas

A. NMDOT does not use quotas in any way in the administration of the DBE program.

B. NMDOT does not set-aside contracts for DBEs except in limited and extreme circumstances when no
other method can reasonably be expected to redress egregious instances of discrimination.

Ref: 49 CFR §26.43

Section 3: Setting Overall State Goals

A. NMDOT, in three year intervals on August 1, must submit to the relevant Operating Administration
for approval, the overall DBE goal for the upcoming three years and the methodology used to establish
the overall DBE goal.

B. NMDOQT, as a recipient of USDOT funds, is mandated by USDOT to establish an overall state goal for
the utilization of DBEs on USDOT-assisted contracts. The state goal is expressed as a percentage of
funds paid to DBE contractors, subcontractors or consultants versus payment of Federal-aid funds on
NMDOT projects. The state goal is based on demonstrable evidence of the availability of ready,
willing, and able DBEs relative to all businesses ready, willing, and able to participate on New Mexico
USDOT-assisled contracts.

C. USDOT requires a two-step process for setting the state DBE goal. The first step is to establish a base
figure or the relative availability of DBEs. The second step is to determine what adjustment, if any, is
needed to the base figure in order to arrive at the overall goal.

D. In setting the base figure, NMDOT will gather information with respect to the relative number of bids,
quotes or offers submitted by DBEs on past USDOT-assisted prime contracts or subcontracts in one or
more recent years. DBEs with current certification and “potential” DBEs will be counted as available
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DBEs. NMDOT uses a bidders list to determine the number of DBEs that have bid or quoted
(successful and unsuccessful) on DOT-assisted prime contracts or subcontracts in the past three years.
This number determines the number of businesses that have bid or quoted (successful and
unsuccessful) on prime or subcontracts in the same time period. The number of DBE bidders and
quoters is divided by the number of all businesses to derive a base figure of the relative availability of
DBEs in the market. An overall base figure will be determined by weighting DBE availability in these
work segments by the amount of contract dollars going to each segment on past USDOT-assisted
contracts.

E. After calculating a base figure, NMDOT will examine all of the evidence available in the jurisdiction
to determine what adjustment, if any, is needed to the base figure in order to arrive at the overall goal.

1) Types of evidence that must be considered when adjusting the base figure include:

a. The current capacity of DBEs to perform work in the New Mexico USDOT-assisted
contracting program, as measured by the volume of work DBEs have performed in recent
years;

b. Evidence from disparity studies conducted within the jurisdiction, to the extent it is not already
accounted for in the base figure.

2) If available, NMDOT will consider evidence from related fields that affect the opportunities for
DBEs to form, grow and compete. These include, but are not limited to:

a. Statistical disparities in the ability of DBEs to get the financing, bonding and insurance
required to participate in the NMDOT contracting program,;

b. Data on employment, self-employment, education, training and union apprenticeship
programs, to the extent NMDOT can relate it to the opportunities for DBEs to perform in the
NMDOT contracting program.

F. NMDOT will provide for consultation and publication in establishing the overall DBE goal. This
includes:

1) Consultation with minority, women’s and general contractor groups, community organizations, and
other officials or organizations which could be expected to have information concerning the
availability of disadvantaged and non-disadvantaged businesses, and the effects of discrimination
on opportunities for DBEs. The consultation must include a scheduled, direct, interactive exchange
(e.g. a face-to-face meeting, video conference, teleconference) with as many interested stakeholders
as possible focused on obtaining information relevant to the goal setting process. This exchange
must occur before the submission of the proposed DBE goal and methodology to the relevant
Operating Administration for review. NMDOT must document the consultative process and
feedback received in the DBE goal and methodology submission.

2) NMDOT publishes a notice announcing the proposed overall goal and methodology are available
for inspection. The notice shall be posted on NMDOT’s website (hitp://dot.state.nm.us/). If the
proposed DBE goal changes following review, the revised DBE goal must be posted again at
NMDOT’s website. In addition, NMDOT shall make the proposed DBE goal and methodology
available for inspection during normal business hours at the Construction and Civil Rights Bureau
for a 30-day comment period. The notice of the comment period includes addresses to which
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comments may be sent. The public comment period will not extend the August 1 deadline in the
year goal submission is due.

Ref: 49 CFR §26.45

Section 4: Failure to Meet Overall State Goal

A. NMDOT will exercise good faith efforts to achieve the state goal in compliance with 49 CFR Part 26.
Whenever NMDOT cannot achieve its goal, NMDOT will not be penalized or treated by USDOT as
being in noncompliance with 49 CFR Part 26 so long as NMDOT administers an approved DBE
Program in good faith.

B. If NMDOT does not meet or exceed the overall goal applicable to a fiscal year, it will analyze in detail
the reasons for the difference between the overall goal and its awards and commitments in that fiscal
year, and establish specific steps and milestones to correct the problems identified in its analysis to
enable it to meet fully its goal for the new fiscal year.

C. NMDOT will submit to FHWA, within 90 days of the end of the fiscal year, the analysis and
corrective actions developed under this section for approval. If FHWA approves the report, the
NMDOT will be regarded as complying with the requirements of this section for the remainder of the
fiscal year.

Ref: 49 CFR §26.47

Section 5: Means to Meet Overall State Goals

A. NMDOT meets the maximum feasible portion of the overall state goal by using race-neutral means of
facilitating DBE participation. Race neutral DBE participation includes any time a DBE wins a prime
contract through customary competitive procurement procedures or is awarded a subcontract on a
prime contract that does not carry a DBE contract goal. Race-neutral measures may include arranging
solicitations, times for presentations of bids, quantities, specification, and delivery schedules in ways
that facilitate participation by DBEs and other small businesses and by making contracts more
accessible to small businesses by means such as those provided by 49 CFR §26.39. Also, by providing
assistance to overcoming limitations such as inability to obtain bonding or financing (e.g. by such
means as simplifying the bonding process, reducing bonding requirements, eliminating the impact of
surety costs from bids, and providing services to help DBE;s and other small businesses, obtain
bonding and financing). Other programs may be provided as well.

B. Upon developing the overall state goal for DBE utilization on USDQT-assisted contracts, NMDOT
will project, using the median of three (3) years DBE participation, the portion of the overall state goal
that can be met by race-neutral measures. NMDOT will submit this projection and the basis for the
projection to the relevant Operating Administration for approval.

C. If NMDOT projects that DBE utilization will fall substantially short of meeting the overall state goal
through race-neutral means alone, or if NMDOT monitoring of actual DBE utilization indicates that
utilization will fall substantially short of the overall state goal, and good faith efforts have not been
fulfilled, NMDOT may consider use of race-conscious measures.
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D. NMDOT will include the following factors in its consideration of whether race-conscious measures
are needed: whether DBE utilization falls short of the overall state goal because of levels or types of
USDOT-assisted contracts that were not anticipated when setting the overall state goal and, whether
utilization falls short of the overall state goal because of clearly correctable deficiencies in the race-
neutral measures implemented.

E. Under 49 CFR Part 26, the principal race-conscious too! available for recipients is setting individual
contract goals. Under 49 CFR Part 26, NMDOT may not institute a race-conscious quota program for
USDOT-assisted contracts. NMDOT may implement a set-aside program, but only in those limited
and extreme circumstances when no other method could be reasonably expected to redress egregious
instances of discrimination,

F. If, after race-conscious measures have been implemented, an analysis of DBE participation data
indicates that NMDOT will meet the overall state goal, NMDOT will reduce or eliminate the use of
contract goals as necessary to avoid exceeding the overall goal.

Ref: 49 CFR §26.51

Section 6: Project Goal Setting

A. IfNMDOT deems that race-conscious measures are required for a particular USDOT-assisted
contract, NMDOT will establish a DBE goal for that contract. Contract goals will only be used for
contracts that have subcontracting opportunities. Items to be considered in establishing the contract
goal will include, but not be limited to, the type of work involved, the location of the work and the
availability of the DBEs to perform that particular work.

B. To be responsive, prime construction contractors bidding or prime design or other consultants
submitting proposals on NMDOT invitations for bid or requests for proposals for which DBE contract
goals have been set must either meet or exceed the goal or show good faith efforts to meet the goal.

C. IfFNMDOT lets a master contract for “design build” or “turnkey” contract or similar legally binding
instrument to a contractor or consultant, who in turn lets subsequent subcontracts for the work of the
project, NMDOT may establish a DBE goal for the project. The master contractor or consultant then
establishes DBE contract goals, as appropriate, for the subcontracts it lets. NMDOT shall maintain
oversight of the master contractor’s or consultant’s activities to ensure that they are conducted
consistent with the requirements of the NMDOT's DBE Program and 49 CFR Part 26.

Ref: 49 CFR §26 51, 49 CFR §26.53

Section 7: Procedures to Meet Contract Goals

A. When NMDOT has established a DBE contract goal, the contract shall be awarded only to a
bidder/offeror that makes good faith efforts to meet it. NMDOT will determine that a bidder/offeror
has made good faith efforts if the bidder/offeror does either of the following:

1) Documents that it has obtained enough DBE participation to meet the goal; or
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2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed
in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate good
faith efforts, the award must not be denied on the basis that the bidder/offeror failed to meet the

goal. See Appendix “C” of this Manual for guidance in determining the adequacy of the
bidder/offeror’s good faith efforts.

B. In solicitations for USDOT-assisted contracts for which a DBE contract goal has been established, the
following are required:

1} Award of the contract is conditioned on meeting the requirements of this section and failure to do
so will render the bid non-responsive;

2) All bidders/offerors are required to submit the following information at the time provided in
paragraph B(3) of this section as a matter of responsiveness;

a.

b.

The names and addresses of DBE firms that will participate in the contract;

A description of the work, including the NAICS codes, that each DBE will perform. To count
toward meeting a goal, the DBE firm must be certified in a NAICS code applicable to the kind
of work the firm would perform on the contract;

The dollar amount of the participation of each DBE firm participating;

Written documentation of the bidder/offeror’s commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal; and

Written confirmation from the DBE that it is participating in the contract in the kind and amount
of work provided in the prime contractor’s commitment.

If the contract goal is not met, evidence of good faith efforts (see Appendix C” of this Manual).
The documentation of good faith efforts must include copies of each DBE and non-DBE

subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a
DBE for work on the contract.

3) The bidder/offeror must provide the information required by paragraph B(2) of this section as
follows:

a.

b.

The information required by paragraphs B(2)(a) through (d) shall be provided through
submission of Form A-585A as part of the bid packet at the time the bid is submitted.
Submissions should be made to the CCRB by:
e Mail: 1570 Pacheco St. Suite A10
Santa Fe, NM 87505
e Fax: (505) 476-0910

e Email: Contact CCRB for the appropriate email contact at 1-800-544-0936

The information required by paragraph B(2)(e) shall be provided through submission of Form
A-644 to the Construction and Civil Rights Bureau by 4:00 p.m. of the seventh calendar day
after the bid opening. Submissions should be made to CCRB by:
e Mail: 1570 Pacheco St. Suite A10
Santa Fe, NM 87505
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e Fax: (505) 476-0910
¢ Email: Contact CCRN for the appropriate email contact ar 1-800-544-0936

¢. The information required by paragraph B(2)(f), if necessary, shall be provided to the
Construction and Civil Rights Bureau by 4:00 p.m. of the seventh calendar day after the bid
opening.

d. NMDOT shall make sure all information is complete and accurate and adequately documents
the bidder/offeror’s good faith efforts before committing itself to the performance of the
contract by the bidder/offeror. This assurance shall be documented through a compliance
notification issued by the Construction and Civil Rights Bureau.

4) IfNMDOT determines that the apparent low bidder/offeror has failed to meet the requirements of
paragraph A of this section, NMDOT will, before an award of the contract is made, provide the
bidder/offeror, in writing, an opportunity for administrative reconsideration.

a. As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so.

b. The NMDOT decision on reconsideration will be made by following the process defined in
Section 103.3 of the New Mexico State Department of Transportation Standard Specifications
for Highway and Bridge Construction. .

c. The bidder/offeror will be given the opportunity to meet in person with the NMDOT
reconsideration official to discuss the issue of whether it met the goal or made adequate good
faith to do so.

d. NMDOT will send the bidder/offeror a written decision on reconsideration, explaining the basis
for finding that the bidder did or did not meet the goal or make adequate good faith efforts to do
s0.

€. The result of the reconsideration process is not administratively appealable to USDOT.

Ref: 49 CFR §26.53

Section 8: Termination/Substitution/Replacement of DBE Firms
for Projects having Race-Conscious Measures

A. The prime contractor shall not terminate for convenience a DBE subcontractor listed on Form A-585A
and A-644 (or an approved substitute DBE firm) without the prior written consent of NMDQT. This
includes, but is not limited to, instances in which a prime contractor seeks to perform work originally
designated for a DBE subcontractor with its own forces or those of an affiliate, or with a non-DBE
firm, or with a substitute DBE firm.

B. NMDOT includes in each Contract a provision stating:
1) The contractor shall utilize the specific DBEs listed to perform the work and supply the materials

for which each is listed unless the contractor obtains NMDOT’s written consent as provided in
Section 8 Paragraph A; and
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2) Unless the NMDOT grants consent provided in Section 8 Paragraph A, the contractor shall not be
entitled to payment for work or material unless it is performed or supplied by the listed DBE,

. NMDOT will provide written consent to the termination request only if NMDOT agrees, for reasons
stated in its concurrence document, that the prime contractor has good cause to terminate the DBE
firm. For purposes of this paragraph, good cause includes the following circumstances:

1) The listed DBE subcontractor fails or refuses to execute a written contract;

2) The listed DBE subcontractor fails or refuses to perform the work consistent with normal industry
standards, provided, however, that good cause does not exist if the failure or refusal to perform
results from the bad faith or discriminatory action of the prime contractor;

3) The listed DBE subcontractor fails or refuses to meet the prime contractor’s reasonable,
nondiscriminatory bond requirements;

4) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

5) The listed DBE subcontractor is ineligible to work on public works projects because of suspension
or debarment proceedings pursuant to 26 CFR Parts 180, 215 or 1,200 or applicable state law;

6) NMDOT has determined the listed DBE subcontractor is not a responsible contractor;

7) The listed DBE subcontractor voluntarily withdraws from the project and provides to NMDOT
written notice of its withdrawal;

8) The listed DBE subcontractor is ineligible to receive DBE credit for the type of work required,;

9) A DBE owner dies or becomes disabled with the result that the listed DBE subcontractor is unable
to complete its work on the project; or

10)Other documented good cause that NMDOT determines compels the termination of the DBE
subcontractor, provided that good cause does not exist if the prime contractor seeks to terminate a
DBE it relied on to obtain the contract so that the prime contractor can self-perform the work for
which the DBE subcontractor was engaged or so that the prime contractor can substitute another
DBE or non-DBE contractor after contract award.

. The prime contractor shall, before transmitting to NMDOT its request to terminate or substitute a DBE
subcontractor, give notice in writing to the DBE subcontractor, with a copy to NMDOT, of its intent to
terminate and/or substitute, and the reason for the request.

. The prime contractor must give the DBE subcontractor 5 working days to respond to the prime
contractor’s notice and advise the prime contractor and NMDOT of the reasons, if any, why it objects
to the proposed termination of its subcontract and why NMDOT should not approve the prime
contractor’s request.

. As soon as possible, after receipt and review of the DBE subcontractor’s response, or after the
expiration of the 5 working day response period, NMDOT shall provide a written response to the
prime contractor’s request. NMDOT may seek additional information as necessary to formulate its
response. NMDOT’s decision is not appealable to USDQOT.
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G. If termination of the DBE subcontractor does not result in a DBE contract goal shortfall, NMDOT
strongly encourages the prime contractor to make good faith efforts to subcontract with a substitute
DBE firm which can perform the same type of work on the project as the terminated DBE firm or to
subcontract with a replacement DBE firm which can perform other types of work remaining on the
project.

H. If termination of the DBE subcontractor results in a DBE contract goal shortfall, the prime contractor
shall either:

1) Make good faith efforts to obtain sufficient DBE participation to meet the contract goal by
subcontracting with a substitute DBE firm which can perform the same type of work on the
project as the terminated DBE firm; or

2) Make good faith efforts to obtain sufficient DBE participation to meet the contract goal by
subcontracting with a replacement DBE firm which can perform other types of work
remaining on the project.

I.  The prime contractor shall document its good faith efforts to find another certified DBE subcontractor
to substitute for or replace the terminated DBE firm. See Appendix “C" of this Manual for guidance
in determining the adequacy of good faith efforts. These good faith efforts shall be directed at finding
another DBE firm to perform at least the same amount of work under the contract as the DBE that was
terminated, to the extent needed to meet the contract goal. The good faith efforts shall be documented
by the prime contractor. If NMDOT requests the documentation of the prime contractor’s good faith
efforts, the prime contractor shall submit the documentation within seven days, which may be
extended for ran additional seven days if necessary at the request of the contractor.

J. The prime contractor shall, in writing, request approval from NMDOT to utilize a substitute or
replacement DBE firm to meet the contract goal. In its request, the prime contractor shall detail the
work items to be performed and the estimated dollar amount to be subcontracted. The prime
contractor shall also include a notice, signed by the replacement DBE, of its intended participation or
an amended A-644 form.

K. As soon as possible, after receipt and review of the prime contractor’s request, NMDOT shall provide
a written response to the prime contractor regarding whether or not good faith efforts have been
documented. NMDOT may seek additional information as necessary to formulate its response.
NMDOT’s decision is not appealable to USDQOT.

L. If the prime contractor is unable to secure a substitute or replacement DBE subcontractor to perform
the work to meet the contract goal, the prime contractor shall immediately notify NMDOT in writing,
and request to be relieved of meeting the contract goal. The prime contractor shall include with this
request a justification, including the documented good faith efforts made to find another certified DBE
firm.

M. As soon as possible, after receipt and review of the prime contractor’s request, NMDOT shall provide
a written response to the prime contractor. NMDOT may seek additional information as necessary to
formulate its response. NMDOT may allow a DBE contract goal waiver, adjust the DBE goal, or
assess construction contract liquidated damages or design contract liquidated damages as may be
appropriate, depending on the individual project’s overall circumstances. NMDOT’s decision to
waive or adjust the contract goal is not appealable to USDOT.

25



N. Failure of any contractor to abide by the provisions of this Section is a material breach of the contract
and may result in the termination of the contract and the contractor shall be subject to the compliance
procedures provided in Chapter IlI, Section 10 of this Manual.

Ref 49 CFR §26.53

Section 9: Compliance Procedures

Whenever NMDOT believes the construction contractor or any subcontractor or supplier on a USDOT-
assisted contract may not be operating in compliance with the terms, conditions or requirements of this
DBE Program, NMDOT will conduct an investigation. If it is found that the construction contractor or
any subcontractor or supplier is not in compliance with the DBE Program, NMDOT will notify the non-
compliant party in writing. NMDOT may conduct a compliance conference with the non-compliant party
or parties to discuss the area(s) of non-compliance. In the event that the non-compliant party or parties
fails or refuses to perform in compliance with the DBE Program or the Selected DBE Program
Provisions, NMDOT will send the non-compliant party or parties a “Notice of Non-Compliance”. If the
non-compliant party or parties corrects the deficiencies, NMDOT will rescind the “Notice of Non-
Compliance” and notify the party or parties. If the deficiencies are not corrected, NMDOT will initiate
administrative action against the non-compliant party or parties, which may include but not be limited to:

A, Termination of the contract.

B. For construction, withholding an appropriate percentage of partial payments pursuant to the Non-
Conformance provisions of the NMDOT Standard Specifications for Highway and Bridge
construction. This appropriate percentage may be the amount of any proposed monetary sanction.

C. Initiation of appropriate suspension or debarment or decertification proceedings.
D. Referral of any unlawful actions to the appropriate enforcement agencies.

E. Other actions as appropriate, at the discretion of NMDOT.

Ref 49 CFR §26.53

Section 10: Counting DBE Participation Towards Goals

A. When a DBE participates in a contract, only the value of the work actually performed by the DBE will
be credited toward DBE goals.

1) The entire amount of the portion of a construction contract or design or other consultant contract
that is performed by the DBE’s own forces will be credited. Included are the cost of supplies and
materials obtained by the DBE for the work of the contract, including supplies purchased or
equipment leased by the DBE (except supplies and equipment the DBE subcontractor or
subconsultant purchases or leases from the prime contractor or its affiliate).

2) Credit will be allowed for the entire amount of fees or commissions charged by a DBE firm for
providing a bona fide service, such as professional, technical, consultant, or managerial services or
for providing bonds or insurance specifically required for the performance of a USDOT-assisted
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contract. Credit will be allowed for fees considered reasonable and not excessive as compared with
fees customarily allowed for similar services.

3) When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted only if the DBE subcontractor or subsconsultant is itself a
DBE. Work that a DBE subcontracts to a non-DBE firm does not count toward meeting the DBE
goal.

. When a DBE performs as a participant in a joint venture, only credit for a portion of the total dollar
value of the contract equal to the distinct, clearly defined portion of the work of the contract that the
DBE performs with its own forces will be allowed.

. Credit to a DBE contractor will be allowed only if the DBE is performing a commercially useful
function on the contract.

1} A DBE performs a commercially useful function when it is responsible for execution of the work of
the contract and is carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a commercially useful function, the DBE must also be
responsible, with respect to materials and supplies used on the contract, for negotiating price,
determining quality and quantity, ordering the material, and installing (where applicable) and
paying for the material itself. To determine whether a DBE is performing a commercially useful
function, NMDOT will evaluate the amount of work subcontracted, industry practices, whether that
amount the firm is to be paid under the contract is commensurate with the work it is actually
performing and the DBE credit claimed for its performance of the work and other relevant factors.

2) A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed on in order to obtain
the appearance of DBE participation. In determining whether a DBE is such an extra participant,
NMDOT will perform an examination of similar transactions, particularly those in which DBEs do
not participate.

3) If a DBE does not perform or exercise responsibility for at least 30% of the total cost of its contract
with its own forces, or the DBE subcontracts a greater portion of the work of a contract than would
be expected on the basis of normal industry practice for the type of work involved, it will be
presumed that the DBE is not performing a commercially useful function,

4) When a DBE is presumed not to be performing a commercially useful function as provided above,
the DBE may present evidence to NMDOT to rebut this presumption. It may be determined that the
firm is performing a commercially useful function given the type of work involved and normal
industry practices.

5) Decisions concerning commercially useful function matters are not administratively appealable to
USDOT, but are subject to review by the concerned operating administration.

. To determine whether a DBE trucking firm is performing a commercially useful function, NMDOT
shall evaluate the amount of work subcontracted, industry practices and other relevant factors.

1) The DBE must be responsible for management and supervision of the entire trucking operation for

which it is responsible on a particular contract and there cannot be a contrived arrangement for the
purpose of counting DBE participation.
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1) The DBE must itself own and operate at least one fully licensed, insured and operational truck used
on the contract. The DBE receives credit for the total value of the transportation services it provides
on the contract using trucks it owns, insures and operates using drivers it employs.

3) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as
a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

4) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The
DBE that leases trucks equipped with drivers from a non-DBE is entitled to credit for the total value
of transportation services provided by non-DBE leased trucks equipped with drivers not to exceed
the value of transportation services on the contract provided by DBE-owned trucks or leased trucks
with DBE employee drivers. Additional participation by non-DBE owned trucks equipped with
drivers receives credit only for the fee or commission it receives as a result of the lease
arrangement.

5) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE
leases trucks from a non-DNE truck leasing company and uses its own employees as drivers, it is
entitles to credit for the total value of these hauling services.

. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the
following:

1) If the materials or supplies are obtained from a DBE manufacturer, 100 percent of the cost of the
materials or supplies can be counted.

a. A manufacturer is a firm that operates or maintains a factory or establishment that produces, on
the premises, the materials, supplies, articles, or equipment required under the contract and of
the general character described by the specification.

2) If the materials or supplies are purchased from a DBE regular dealer, 60 percent of the cost of the
materials or supplies will be credited toward the DBE goal.

a. A regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials, supplies, articles or equipment of the general character
described by the specifications and required under the contract are bought, kept in stock, and
regularly sold or leased to the public in the usual course of business.

b. A regular dealer must be an established, regular business that engages, as its principal business
and under its own name, the purchase and sale or lease of the products in question.

. A person may be a regular dealer in such bulk items as petroleum, products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as
provided in this paragraph if the person both owns and operates distribution equipment for the
products. Any supplementing of regular dealers’ own distribution equipment shall be by a long-
term lease agreement and not on an ad hoc or contract-by-contract basis.

d. Packagers, brokers, manufacturers’ representatives, or other persons who arrange for
expenditure transactions are not regular dealers within the meaning of this section.
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3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a
regular dealer, NMDOT will count the entire amount of fees or commissions charged for assistance
in the procurement of the materials and supplies, or fees or transportation charges for the delivery
of materials or supplies required on a job site provided NMDOT determines the fees to be
reasonable and not excessive as compared with fees customarily allowed for similar services. No
portion of the cost of the materials or supplies themselves may be counted. NMDOT will
determine the amount of credit awarded to a firm for provisions of materials and supplies on a
contract by contract basis.

4) If the firm is not currently certified as a DBE in accordance with the standards at the time of the
execution of the subcontract, the firm's participation will not count towards the DBE goal, except
as provided for in 49 CFR §26.87(i).

5) NMDOT will not count toward the state goal the dollar value of work performed under a contract
with a firm that has ceased to be certified.

6) NMDOT will not count the participation of a DBE subcontractor or subconsultant toward the prime
contractor’s or consultant’s DBE achievement or NMDOT s state goal until the amount being
counted toward the goal has actually been paid to the DBE.

. A DBE subcontractor and a material supplier may request permission from NMDOT for the use of
Jjoint checks for payment from the prime contractor to the DBE subcontractor and the supplier. Joint
checks may only be used if the following requirements are met:

1) The prime contractor acts solely as the guarantor;

2) The DBE must release the check to the supplier;

3) The use of the joint check is a commonly recognized business practive of the industry;

4) NMDOT approves the use of a joint check(s) before it is used; and

5) The prime contractor/DBE firm must furnish the cancelled check used for payment of

materials/supplies under the contract.

Ref 49 CFR §26.55
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CHAPTER 1V - DBE CERTIFICATION STANDARDS

Section 1: Burdens of Proof

A. In determining whether to certify a firm as eligible to participate as a DBE, NMDQT will apply the
standards of 49 CFR §26.61.

1) The firm seeking certification has the burden of demonstrating to NMDOT, by a preponderance of
the evidence, that it meets the requirements of this DBE Program concerning group membership or
individual disadvantage, business size, ownership and control.

2) NMDOT must rebuttably presume that members of the designated groups are socially and
economically disadvantaged. This means that these individuals do not have the burden of proving to
NMDOT that they are socially and economically disadvantaged. In order to obtain the benefit of the
rebuttable presumption, individuals must submit a signed, notarized statement that they are a
member of one of the groups in 49 CFR §26.67. Applicants are obligated to provide NMDOT
information concerning their economic disadvantage (see 49 CFR §26.67)

3} Individuals who are not presumed to be socially and economically disadvantaged, and individuals
whose presumption of disadvantage has been rebutted, have the burden of proving to NMDOT, by a
preponderance of the evidence, that they are socially and economically disadvantaged. (Refer to
Appendix E to Part 26, “Individual Determinations of Social and Economic Disadvantage™)

4) NMDOT determines whether individuals and firms have met their burden of demonstrating group
membership, ownership, control and social and economic disadvantage (where disadvantage must
be demonstrated on an individual basis) by considering all the facts in the record, viewed as a
whole.

Ref: 49 CFR §26.61

Section 2: Group Membership

A. NMDOT, if it has reason to well-founded reason to question whether an individual is a member of a
group that is presumed socially and economically disadvantaged, requires the individual to
demonstrate, by a preponderance of the evidence, that he or she is a member of the group.

B. NMDOT must provide the individual a written explanation of its reasons for questioning his or her
group membership and a written request for additional evidence.

C. In implementing this section, NMDOT must take special care to ensure that NMDOT does not impose
a disproportionate burden on members of any particular designated group. Imposing a disproportionate
burden on members of a particular group could violate 49 CFR §26.7(b) and/or Title VI of the Civil
Rights Act of 1964 and 49 CFR Part 21.

D. NMDQT, in making such a determination, shall consider whether the person has held himself out to be
a member of the group over a long period of time prior to application for certification and whether the
person is regarded as a member of the group by the relevant community. NMDOT requires the
applicant to produce appropriate documentation of group membership.
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E. IFNMDOT determines that an individual claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the individual must demonstrate
social and economic disadvantage on an individual basis.

F. NMDOT decisions concerning membership in a designated group are subject to the certification
appeals procedure of 49 CFR §26.89.

Ref: 49 CFR §26.63

Section 3: Business Size Determinations

A. To be an eligible DBE, a firm (including its affiliates) shall be an existing small business, as defined
by SBA standards. NMDOT applies current SBA business size standards found in 13 CFR Part 121
appropriate to the type(s} of work the firm seeks to perform in USDOT-assisted contracts.

B. Even if it meets the requirements in 49 CFR §26.65(a), a firm is not an eligible DBE in a Federal fiscal
year if the firm (including affiliates) has had average annual gross receipts, as defined by SBA
regulations (see 13 CFR 121.402), over the firm’s previous three fiscal years in excess of $23.98
million.

C. USDOT adjusts the number in paragraph B of this section annually using the Department of
Commerce price deflators for purchases by State and local governments as the basis for this
adjustment. If the number in paragraph B conflicts with the most current USDOT adjusted number, the
most current USDOT adjusted number shal! prevail.

Ref: 49 CFR §26.65

Section 4: Determination of Social and Economic Disadvantage
A. Presumption of Disadvantage:

1) NMDOT must rebuttably presume that citizens of the United States (or lawfully admitted
permanent residents) who are Women, Black Americans, Hispanic Americans, Native Americans,
Asia-Pacific Americans, Subcontinent Asian Americans, or other minorities found to be
disadvantaged by the SBA, are socially and economically disadvantaged individuals. NMDOT
requires applicants to submit a signed notarized centification that each presumptively disadvantaged
owner is, in fact, socially and economically disadvantaged.

2) NMDOT must require each individual owner of a firm applying to participate as a DBE (except a
firm applying to participate as a DBE airport concessionaire) whose ownership and control are
relied upon for DBE certification to certify that he or she has a personal net worth that does not
exceed $1.32 million.

3) NMDOT must require each individual who makes this certification to support it with a signed,
notarized statement of personal net worth, with appropriate supporting documentation, through the
submission of Form No. A-1146. See Appendix “D” of this Manual. Where necessary, the
NMDOT in order to accurately determine an individual’s personal net worth, on a case-by-case
basis, may require additional financial information from the owner of an application firm (e.g.
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information concerning the assets of the owner’s spouse, where needed to clarify whether assets
have been transferred to the spouse or when the owner’s spouse is involved in the operation of the
company). Requests for additional information shall not be unduly burdensome or intrusive.

4) In determining an individual’s net worth, NMDOT must observe the following requirements:
a.Exclude an individual’s ownership interest in the applicant firm.

b.Exclude the individual’s equity in his or her primary residence {except any portion of such equity
that is attributable to excessive withdrawals from the applicant firm). The equity is the market
value of the residence less any mortgages and home equity loan balances.

¢.Do not use a contingent liability to reduce an individual’s net worth.

d. With respect to assets held in vested pension plans, Individual Retirement Accounts, 401 (k)
accounts, or other retirement savings or investment programs in which the assets cannot be
distributed to the individual at the present time without significant adverse tax or interest
consequences, include only the present value of such assets, less the tax and interest penalties that
would accrue if the asset were distributed at the present time.

5) Notwithstanding any provision of Federal or state law, NMDOT must not release an individual’s
personal net worth statement or any documentation supporting it to any third party without the
written consent of the submitter. Provided, that NMDOT must transmit this information to USDOT
in any certification appeal proceeding under 49 CFR §26.89 or to any other state to which the
individual’s firm has applied for DBE certification.

B. Rebuttal of Presumption of Disadvantage

NMDOT may rebut an individual’s presumption of economic disadvantage in two ways:

1) If the statement of personal net worth that an individual submits shows the individual’s personal net
worth exceeds $1.32 million, the individual’s presumption of economic disadvantage is rebutted.
NMDOT is not required to have a proceeding in order to rebut the presumption of economic
disadvantage in this case.

2) If the statement of personal net worth and supporting documentation that an individual submits
demonstrates that the individual is able to accumulate substantial wealth, the individual’s
presumption of economic disadvantage is rebutted. In making this determination, NMDOT may

consider factors that include, but are not limited to the following:

a. Whether the average adjusted gross income of the owner over the most recent three (3) year
period exceeds $350,000.00;

b. Whether the income was unusual and not likely to occur in the future;
c. Whether the earnings were offset by losses;

d. Whether the income was reinvested in the firm or used to pay taxes arising in the normal course
of operations by the firm;

€. Other evidence that income is not indicative of lack of economic disadvantage; and
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f. Whether the total fair market value of the owner’s assets exceed $6 million.

3) IENMDOT has a reasonable basis to believe that an individual who is a member of one of the
designated groups is not, in fact, socially and/or economically disadvantaged, NMDOT may, at any
time, start a proceeding to determine whether the presumption should be regarded as rebutted with
respect to that individual. The procedures for these proceeding are detailed in Chapter V Section 5
of this Manual.

4) In such a proceeding, NMDOT has the burden of demonstrating, by a preponderance of the
evidence, that the individual is not socially and economically disadvantaged. NMDOT may require
the individual to produce information relevant to the determination of his or her disadvantage.

5) When an individual’s presumption of social and economic disadvantage has been rebutted, his or
her ownership and control of the firm in question cannot be used for purposes of DBE eligibility
unless and until he or she makes an individual showing of social and/or economic disadvantage. If
the basis for rebutting the presumption is a determination that the individual’s net worth exceeds
$1.32 million, the individual is no longer eligible for participation in the program and cannot regain
eligibility by making an individual showing of disadvantage, so long as his or her personal net
worth remains above that amount.

. Transfers within two years:

1} Except as set forth in paragraph E(2), NMDOT must attribute to an individual claiming
disadvantaged status any assets which that individual has transferred to an immediate family
member, to a trust a beneficiary of which is an immediate family member, or to the applicant firm
for less than fair market value, within two years prior to a concem’s application for participation in
the DBE program or within two years of NMDOT’s review of the firm’s annual affidavit, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual’s education, medical expenses, or some other form of
essential support.

2) NMDOT must not attribute to an individual claiming disadvantaged status any assets transferred by
that individual to an immediate family member that are consistent with the customary recognition
of special occurrences, such as birthdays, graduations, anniversaries, and retirements.

3) Individual Determination of Social and Economic Disadvantage: Firms owned and controlled by
individuals who are not presumed to be socially and economically disadvantaged (including
individuals who presumed disadvantage has been rebutted) may apply for DBE certification.
NMDOT must make a case-by-case determination of whether each individual whose ownership and
control are relied upon for DBE certification is socially and economically disadvantaged. In such a
proceeding, the applicant firm has the burden of demonstrating to NMDOT, by a preponderance of
the evidence, that the individuals who own and control the firm are socially and economically
disadvantaged. An individual whose personal net worth exceeds $1.32 million shall not be deemed
to be economically disadvantaged. In making these determinations, NMDOT shall use the guidance
found in Appendix “E” of this Manual. Applicants shall provide sufficient information to permit
such determinations.

Ref: 49 CFR §26.67
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Section 5: Determination of Ownership

A. In determining whether the socially and economically disadvantaged participants in a firm own the
firm, NMDOT will consider all the facts in the record, viewed as a whole, including the origin all
assets and how and when they were used in obtaining the firm. All transactions for the establishment
and ownership (or transfer of ownership) must be in the normal course of business, reflecting
commercial and arms-length practices.

B. To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

1) In the case of a corporation, socially and economically disadvantaged individuals must own at least
51 percent of each class of voting stock outstanding and 51 percent of the aggregate of all stock
outstanding.

2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by
socially and economically disadvantaged individuals. Such ownership must be reflected in the
firm's partnership agreement.

3) In the case of a limited liability company, at least 51 percent of each class of member interest must
be owned by socially and economically disadvantaged individuals.

C. The firm's ownership by socially and economically disadvantaged individuals, including their
contribution of capital or expertise to acquire their ownership interests, must be real, substantial, and
continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
Proof of contribution of capital should be submitted at the time of the application. When contribution
of capital is through a loan, there must be documentation of the value of assets used as collateral for
the loan. The disadvantaged owners must enjoy the customary incidents of ownership, and share in
the risk and be entitles to the profits and loss commensurate with their ownership interests, as
demonstrated by substance, not merely the form, of arrangements. Any terms or practices that give a
non-disadvantaged individual or firm a priority or superior right to a firm’s profits, compared to the
disadvantaged owner(s), are grounds for denial.

D. All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.
Except as provided in this paragraph, no securities or assets held in trust, or by any guardian for a
minor, are considered as held by disadvantaged persons in determining the ownership of a firm,
However, securities or assets held in trust are regarded as held by a disadvantaged individual for
purposes of determining ownership of the firm, if:

1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individual; or

2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises
effective control over the management, policy-making, and daily operational activities of the firm.
Assets held in a revocable living trust may be counted only in the situation where the same
disadvantaged individual is the sole grantor, beneficiary, and trustee.

E. The contributions of capital or expertise by the socially and economically disadvantaged owners to
acquire their ownership interests must be real and substantial. Examples of insufficient contributions
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include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a
disadvantaged individual, mere participation in a firm's activities as an employee, or capitalization not
commensurate with the value of the firm. Debt instruments from financial institutions or other
organizations that lend funds in the normal course of their business do not render a firm ineligible,
even if the debtor's ownership interest is security for the loan,

. The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

1} The owner's expertise must be;
a. In a specialized field;
b. Of outstanding quality;
c. In areas critical to the firm's operations;
d. Indispensable to the firm's potential success;
€. Specific to the type of work the firm performs; and

f. Documented in the records of the firm. These records must clearly show the contribution of
expertise and its value to the firm.

2) The individual whose expertise is relied upon must have a significant financial investment in the
firm.

. NMDOT will always deem as held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by a socially
and economically disadvantaged individual:

1) As the result of a final property settlement or court order in a divorce or legal separation, provided
that no term or condition of the agreement or divorce decree is inconsistent with this section; or

2) Through inheritance, or otherwise because of the death of the former owner.

. NMDOT will presume as not being held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the
individual as the result of a gift, or transfer without adequate consideration, from any non-

disadvantaged individual or non-DBE firm who is:

1) Involved in the same firm for which the individual is seeking certification, or an affiliate of that
firm,

2) Involved in the same or a similar line of business; or

3) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the
individual is seeking certification.

. To overcome this presumption and permit the interests or assets to be counted, the disadvantaged
individual must demonstrate to NMDOT, by clear and convincing evidence, that:
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1) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a non-disadvantaged individual who provided the
gift or transfer.

J. NMDOT will apply the following rules in situations in which marital assets form a basis for ownership
of a firm:

1) When marital assets (other than the assets of the business in question), held jointly or as community
property by both spouses, are used to acquire the ownership interest asserted by one spouse,
NMDOT will deem the ownership interest in the firm to have been acquired by that spouse with his
or her own individual resources, provided that the other spouse irrevocably renounces and transfers
all rights in the ownership interest in the manner sanctioned by the laws of the state in which either
spouse or the firm is domiciled. NMDOT does not count a greater portion of joint or community
property assets toward ownership than state law would recognize as belonging to the socially and
economically disadvantaged owner of the applicant firm.

2) A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly
owned or community assets used to acquire an ownership interest in the firm must be included as
part of the firm's application for DBE certification.

K. NMDOT may consider the following factors in determining the ownership of a firm. However,
NMDOT will not regard a contribution of capital as failing to be real and substantial, or find a firm
ineligible, solely because:

1) A socially and economically disadvantaged individual acquired his or her ownership interest as the
result of a gift, or transfer without adequate consideration, other than the types set forth in
paragraph H of this section;

2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or
personal property, bank signature cards, or other documents; or

3) Ownership of the firm in question or its assets is transferred for adequate consideration from a
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an
individual. In this case, NMDOT will give particularly close and careful scrutiny to the ownership

and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a
socially and economically disadvantaged individual.

Ref: 49 CFR §26.69

Section 6: Determination of Control

A. In determining whether socially and economically disadvantaged owners control a firm, NMDOT will
consider all the facts in the record, viewed as a whole,
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B. Only an independent business may be certified as a DBE. An independent business is one the viability
of which does not depend on its relationship with another firm or firms.

1) In determining whether a potential DBE is an independent business, NMDOT will scrutinize
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or
bonding support, and other resources.

2) NMDOT will consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-
DBE firms compromise the independence of the potential DBE firm.

3) NMDOT will examine the firm's relationships with prime contractors to determine whether a
pattern of exclusive or primary dealings with a prime contractor compromises the independence of
the potential DBE firm.

4) In considering factors related to the independence of a potential DBE firm, NMDOT will consider
the consistency of relationships between the potential DBE and non-DBE firms with normal
industry practice.

C. A DBE firm must not be subject to any formal or informal restrictions which limit the customary
discretion of the socially and economically disadvantaged owners. There can be no restrictions
through corporate charter provisions, by-law provisions, contracts or any other formal or informal
devices (e.g., cumulative voting rights, voting powers attached to different classes of stock,
employment contracts, requirements for concurrence by non-disadvantaged partners, conditions
precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting
rights) that prevent the socially and economically disadvantaged owners, without the cooperation or
vote of any non-disadvantaged individual, from making any business decision of the firm. This

paragraph does not preclude a spousal co-signature on documents as provided for in 49 CFR
§26.69(GX2).

D. The socially and economically disadvantaged owners must possess the power to direct or cause the
direction of the management and policies of the firm and to make day-to-day as well as long-term
decisions on matters of management, policy and operations.

1} A disadvantaged owner must hold the highest officer position in the company {e.g., chief executive
officer or president).

2) In a corporation, disadvantaged owners must control the board of directors.

3) In a partnership, one or more disadvantaged owners must serve as general partners, with control
over all partnership decisions.

E. Individuals who are not socially and economically disadvantaged or immediate family members may
be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.
Such individuals must not, however, possess or exercise the power to control the firm, or be
disproportionately responsible for the operation of the firm.

F. The socially and economically disadvantaged owners of the firm may delegate various areas of the
management, policymaking, or daily operations of the firm to other participants in the firm, regardless
of whether these participants are socially and economically disadvantaged individuals. Such
delegations of authority must be revocable, and the socially and economically disadvantaged owners
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must retain the power to hire and fire any person to whom such authority is delegated. The managerial
role of the socially and economically disadvantaged owners in the firm's overall affairs must be such
that the recipient can reasonably conclude that the socially and economically disadvantaged owners
actually exercise control over the firm's operations, management, and policy.

. The socially and economically disadvantaged owners must have an overall understanding of, and
managerial and technical competence and experience directly related to, the type of business in which
the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are
not required to have experience or expertise in every critical area of the firm's operations, or to have
greater experience or expertise in a given field than managers or key employees. The socially and
economically disadvantaged owners must have the ability to intelligently and critically evaluate
information presented by other participants in the firm's activities and to use this information to make
independent decisions concerning the firm's daily operations, management, and policymaking.
Generally, expertise limited to office management, administration, or bookkeeping functions unrelated
to the principal business activities of the firm is insufficient to demonstrate control.

. NMDOT will not deny certification solely on the ground that the person lacks the license or credential.
However, NMDOT may take into account the absence of the license or credential as one factor in
determining whether the socially and economically disadvantaged owners actually control the firm.

. NMDQOT may consider differences in remuneration between the socially and economically
disadvantaged owners and other participants in the firm in determining whether to certify a firmas a
DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry
practices, the firm's policy and practice conceming reinvestment of income, and any other explanations
for the differences proffered by the firn. NMDOT may determine that a firm is controlled by its
socially and economically disadvantaged owner although that owner's remuneration is lower than that
of some other participants in the firm.

. In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, NMDOT may consider a difference between
the remuneration of the former and current controller of the firm as a factor in determining who
controls the firm, particularly when the non-disadvantaged individual remains involved with the firm
and continues to receive greater compensation than the disadvantaged individual.

. In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot
engage in outside employment or other business interests that conflict with the management of the firm
or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control
its activities. For example, absentee ownership of a business and part-time work in a full-time firm are
not viewed as constituting control. However, an individual could be viewed as controlling a part-time
business that operates only on evenings and/or weekends, if the individual controls it all the time it is
operating,

. A socially and economically disadvantaged individual may control a firm even though one or more of
the individual's immediate family members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another
capacity. Except as otherwise provided in this paragraph, NMDOT will make a judgment about the
control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved
in the business as NMDOT does in other situations, without regard to whether or not the other persons
are immediate family members.
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1} IENMDOT cannot determine that the socially and economically disadvantaged owners (as distinct
from the family as a whole) control the firm, then the socially and economically disadvantaged
owners have failed to carry their burden of proof concerning control, even though they may
participate significantly in the firm's activities.

M. Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or
not an immediate family member), ownership and/or control were transferred to a socially and
economically disadvantaged individual, and the non-disadvantaged individual remains involved with
the firm in any capacity, there is a rebuttable presumption of control by the non-disadvantaged
individual unless the disadvantaged individual now owning the firm must demonstrate to NMDOT, by
clear and convincing evidence, that;

1} The transfer of ownership and/or control to the disadvantaged individual was made for reasons
other than obtaining certification as a DBE; and

2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a non-disadvantaged individual who formerly
owned and/or controlled the firm.

N. In determining whether a firm is controlled by its socially and economically disadvantaged owners,
NMDOT may consider whether the firm owns equipment necessary to perform its work. However,
NMDOT will not determine that a firm is not controlled by socially and economicaily disadvantaged
individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment
is a normal industry practice and the lease does not involve a relationship with a prime contractor or
other party that compromises the independence of the firm.

O. NMDOT will grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to control the firm. To become certified in an
additional type of work, the firm need demonstrate to NMDOT only that its socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. NMDOT may not,
in this situation, require that the firm be recertified or submit a new application for certification, but
NMDOT will verify the disadvantaged owner's control of the firm in the additional type of work.

1) The types of work a firm can perform must be described with the most specific available NAICS
code for that type of work. NMDOT may also apply a descriptor from a classification scheme of
equivalent detail and specificity. A correct NAICS code is one that describes, as specifically as
possible, the principal goods or services which the firm would provide to USDOT recipients.
Multiple NAICS codes may be assigned where appropriate. Program participants must rely on, and
not depart from, the plain meaning of NAICS code descriptions in determining the scope of a firm’s
certification.

2) Firms and recipients must check carefully and make sure that the NAICS codes cited in a
certification are kept up-to-date and accurately reflect work which NMDOT has determined the
firm’s owners can control. The firm bears the burden of providing detailed company information
NMDOT needs to make an appropriate NAICS code designation.

3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work
in which it is seeking to be certified as a DBE, the firm may request that NMDOT, in its
certification documentation, supplement the assigned NAICS code(s) with a clear, specific and
detailed narrative description of the type of work in which the firm is certified. A vague, general or
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confusing description is not sufficient for this purpose, and recipients should not rely on such a
description in determining whether a firm's participation can be counted toward DBE goals.

4) NMDOT is not precluded from changing a certification classification or description if there is a
factual basis in the record. However, NMDOT will not make after-the-fact statements about the
scope of a certification, not supported by evidence in the record of the certification decision.

P. A business operating under a franchise or license agreement may be certified if it meets the standards
in this section and the franchiser or licenser is not affiliated with the franchisee or licensee. In
determining whether affiliation exists, NMDOT will generally not consider the restraints relating to
standardized quality, advertising, accounting format, and other provisions imposed on the franchisee or
licensee by the franchise agreement or license, provided that the franchisee or licensee has the right to
profit from its efforts and bears the risk of loss commensurate with ownership, Alternatively, even
though a franchisee or licensee may not be controlled by virtue of such provisions in the franchise
agreement or license, affiliation could arise through other means, such as common management or
excessive restrictions on the sale or transfer of the franchise interest or license.

Q. In order for a partnership to be controlled by socially and economically disadvantaged individuals, any
non-disadvantaged partners must not have the power, without the specific written concurrence of the
socially and economically disadvantaged partner(s), to contractually bind the partnership or subject the
partnership to contract or tort liability.

R. The socially and economically disadvantaged individuals controlling a firm may use an employee
leasing company. The use of such a company does not preclude the socially and economically
disadvantaged individuals from controlling their firm if they continue to maintain an employer-
employee relationship with the leased employees. This includes being responsible for hiring, firing,
training, assigning, and otherwise controlling the on-the-job activities of the employees, as well as
ultimate responsibility for wage and tax obligations related to the employees.

Ref: 49 CFR §26.71

Section 7: Other Rules Affecting Certification

A. Consideration of whether a firm performs a commercially useful function or is a regular dealer
pertains solely to counting toward DBE goals the participation of firms that have already been
certified as DBEs. Except as provided in paragraph B of this section, NMDOT wiil not consider
commercially useful function issues in any way in making decisions about whether to certify a firm as
a DBE.

B. NMDOT may consider, in making certification decisions, whether a firm has exhibited a pattem of
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the
DBE program.

C. NMDOT must evaluate the eligibility of a firm on the basis of present circumstances. NMDOT must
not refuse to certify a firm based solely on historical information indicating a lack of ownership or
control of the firm by socially and economically disadvantaged individuals at some time in the past, if
the firm currently meets the ownership and control standards of 49 CFR Pan 26.
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. NMDOT will not refuse to certify a firm solely on the basis that it is a newly formed firm, has not
completed projects or contracts at the time of its application, has not yet realized profits from its
activities, or has not demonstrated a potential for success. If the firm meets disadvantaged, size,
ownership and control requirements of 49 CFR Part 26, the firm is eligible for certification.

. DBE firms and firms seeking DBE certification shall cooperate fully with NMDOT requests (and
USDOT requests) for information relevant to the certification process. Failure or refusal to provide
such information is a ground for a denial or removal of certification.

. Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though
controlled by socially and economically disadvantaged individuals, are not eligible to be certified as
DBEs.

. An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as provided in this paragraph, a firm that is not owned by such individuals, but
instead is owned by another firm (even a DBE firm) cannot be an eligible DBE.

1) If socially and economically disadvantaged individuals own and control a firm through a parent or
holding company, established for tax, capitalization or other purposes consistent with industry
practice, and the parent or holding company in turn owns and controls an operating subsidiary,
NMDOT may certify the subsidiary if it otherwise meets all requirements of this subpart. In this
situation, the individual owners and controllers of the parent or holding company are deemed to
control the subsidiary through the parent or holding company.

2) NMDOT may certify such a subsidiary only if there is cumulatively 51 percent ownership of the
subsidiary by socially and economically disadvantaged individuals. The following examples
illustrate how this cumulative ownership provision works:

a. EXAMPLE 1: Socially and economically disadvantaged individuals own 100 percent of a
holding company, which has a wholly-owned subsidiary. The subsidiary may be certified, if it
meets all other requirements.

b. EXAMPLE 2: Disadvantaged individuals own 100 percent of the holding company, which owns
51 percent of a subsidiary. The subsidiary may be certified, if all other requirements are met.

¢. EXAMPLE 3: Disadvantaged individuals own 80 percent of the holding company, which in tum
owns 70 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by
disadvantaged individuals is 56 percent (80 percent of the 70 percent). This is more than 51
percent, so NMDOT may certify the subsidiary, if all other requirements are met.

d. EXAMPLE 4: Same as Example 2 or 3, but someone other than the socially and economically
disadvantaged owners of the parent or holding company controls the subsidiary. Even though the
subsidiary is owned by disadvantaged individuals, through the holding or parent company,
NMDOT will not certify it because it fails to meet control requirements.

e. EXAMPLE 5: Disadvantaged individuals own 60 percent of the holding company, which in turn
owns 51 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by
disadvantaged individuals is about 31 percent. This is less than 51 percent, so NMDOT will not
certify the subsidiary.
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f. EXAMPLE 6: The holding company, in addition to the subsidiary seeking certification, owns
several other companies. The combined gross receipts of the holding companies and its
subsidiaries are greater than the size standard for the subsidiary seeking certification and/or the
gross receipts cap of 49 CFR §26.65(b). Under the rules conceming affiliation, the subsidiary
fails to meet the size standard and cannot be certified.

G. Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient
to demonstrate that a firm is an independent business, owned and controlled by socially and
economically disadvantaged individuals.

H. A DBE firm is not required to be prequalified as a condition for certification.

I. A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or
Native Hawaiians as individuals may be eligible for certification. Such a firm must meet the size
standards of 49 CFR §26.65. Such a firm must be controlled by socially and economically
disadvantaged individuals, as provided in 49 CFR §26.71.

J. NMDOT will apply the following special rules to the certification of Alaska Native Corporations
{ANCs).

1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation,
Jjoint venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of
the following requirements:

2) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders
of the Settlement Common Stock and by Natives and descendents of Natives represents a majority
of both the total equity of the ANC and the total voting power of the corporation for purposes of
electing directors;

a. The shares of stock or other units of common ownership interest in the subsidiary, joint venture,
or partnership entity held by the ANC and by holders of its Settlement Commeon Stock represent
a majority of both the total equity of the entity and the total voting power of the entity for the
purpose of electing directors, the general partner, or principal officers; and,

b. The subsidiary, joint venture, or partnership entity has been certified by the SBA under the 8(a)
or small disadvantaged business program.

J. As arecipient to whom an ANC-related entity applies for certification, NMDOT will not use the
USDOT uniform application form (see Appendix “F”"). NMDOT will obtain from the firm
documentation sufficient to demonstrate that entity meets the requirements of paragraph I(1) of this
section. NMDOT will also obtain sufficient information about the firm to allow it to administer the
DBE program (e.g., information that would appear in the DBE Directory).

K. If an ANC-related firm does not meet all the conditions of paragraph I(1) of this section, then it must
meet the requirements of paragraph H of this section in order to be certified, on the same basis as firms
owned by Indian Tribes or Native Hawaiian Organizations.

Ref: 49 CFR §26.73
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CHAPTER V — CERTIFICATION PROCEDURES

Section 1: Unified Certification Programs

A. In accordance with the requirements of 49 CFR §26.81, USDOT recipients in New Mexico adopted a
Unified Certification Program. The New Mexico Unified Certification Program (NMUCP) was
submitted to FHWA and USDOT and was subsequently approved. It has been implemented with all
USDOT recipients in the State of New Mexico operating in accordance with its terms. Interested
applicants apply for DBE certification only once in order to be determined eligible to participate as a
DBE with any USDOT recipient in the state.

B. The Construction and Civil Rights Bureau administers the DBE Program and NMUCP on behaif of
NMDOT and the State of New Mexico.

C. The NMUCP agreement provides for the establishment of a UCP meeting all the requirements of this
section. The agreement specifies that:

1) The NMUCP will follow all certification procedures and standards of this part, on the same basis as
NMDOT;

2) The NMUCP shall cooperate fully with oversight, review and monitoring activities of USDOT and
its operating administrations; and

3) The NMUCP shall implement USDOT directives and guidance concerning certification matters.

D. The NMUCP shall make all centifications on behalf of USDOT recipients in New Mexico with respect
to participation in the USDOT DBE Program.

1) Certification decisions by the NMUCP shall be binding on all USDOT recipients within New
Mexico.

2) The NMUCP shall provide “‘one-stop shopping” to applicants for certification, such that an
applicant is required to apply only once for a DBE certification that will be honored by ali
recipients in New Mexico.

3) All obligations of recipients with respect to certification and non-discrimination must be carried out
by UCPs, and recipients may use only UCPs that comply with the certification and
nondiscrimination requirements of 49 CFR Part 26.

E. A DBE firm must be fully, finally and currently certified before the due date for bids or offers on an
Invitation to Bid or Request for Proposal on which a firm seeks to participate as a DBE.

F. The NMUCP is not required to process an application for certification from a firm having is principal
place of business outside New Mexico if the firm is not certified by the UCP in the state in which it
maintains its principal place of residence. The “home state” shall share its information and documents
concerning the firm with other UCPs that are considering the firm’s application,

G. Subject to USDOT approval as provided in this section, the recipients in two or more states may form
a regional UCP. UCPs may also enter into written reciprocitly agreements with other UCPs. Such an
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agreement shall outline the specific responsibilities of each participant. A UCP may accept the
certification of any other UCP or USDOT recipient.

H. NMDOT may enter into agreements with other recipients, on a regional or inter-jurisdictional basis, to
perform certification functions required by this part. NMDOT may also grant reciprocity to other
recipient’s certification decisions.

I. The NMUCP maintains and makes available to interested persons a real-time directory identifying all
firms certified by the NMUCP. The directory is available online at: nmdot.dbesystem.com.

Ref: 49 CFR §26.81

Section 2: Certification Application and Procedures

A. NMDOT is not required to process an application for certification from a firm that does not provide
transportation related goods or services.

B. NMDOT’s certification application form and documentation requirements are found in Appendix “G”
of this Manual.

C. For information about the certification process, firms may contact NMDOT’s CCRB at:
Phone: 505-469-1435
D. Certification Decisions:

1) NMDOT will ensure that only firms certified as eligible DBEs under this section participate as
DBEs in NMDOT’s program.

2) NMDOT will determine the eligibility of firms as DBEs consistent with the standards of Chapter IV
of this Manual.

3) NMDOT will take all the following steps in determining whether a DBE firm meets the earlier
defined Certification Standards:

a. Perform an on-site visit to the offices of the firm’s principal place of business. NMDOT will
interview the principal officers of the firm and review their resumes and/or work histories.
NMDOT will also perform an on-site visit to job sites if there are such sites on which the firm
is working at the time of the eligibility investigation in NMDOT’s jurisdiction New Mexico or
adjacent local areas. NMDOT may rely upon the site visit report of any other recipient with
respect to a firm applying for certification.

b. Analyze documentation related to legal structure, ownership, and control of the applicant firm.
This includes, but is not limited to, Articles of Incorporation; corporate by-laws or operating
agreements; organizational, annual and board/member meeting records; stock ledgers and
certificates; and State-issued Certification of Good Standing.

c. Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank
accounts signature cards.
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d. Determine the work history of the firm, including contracts it has received and work it has
completed; and payroll records.

e. Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any.

f. Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE

program.

g. Obtain complete Federal tax retumns (or request for extensions) filed by the firm, its affiliates,
and the socially and economically disadvantaged owners for the last three years. A complete
return includes all forms, schedules, and statements filed with the Internal Revenue Service.

h. Require potential DBEs to complete and submit an appropriate application form. See Appendix
“F” of this Manual, NMDOT will make sure that the applicant attests to the accuracy and
truthfulness of the information on the application form. This shall be done either in the form of
an affidavit sworn to by the applicant before a person who is authorized by state law to
administer oaths or in the form of an unsworn declaration executed under penalty of perjury of
the laws of the United States. NMDOT will review all information on the form prior to making
a decision about the eligibility of the firm. NMDOT may request clarification of information
contained in the application at any time in the application process. NMDOT will prohibit the
release of personal financial information associated with determining net worth and related
certification eligibility issues.

4) When another recipient, in connection with its consideration of the eligibility of a firm, makes a
written request for certification information NMDOT has obtained about that firm (e.g., including
application materials or the report of a site visit, if NMDOT has made one to the firm), NMDOT
must promptly make the information available to the other recipient.

5) Subject to the approval of the concerned operating administration, NMDOT may charge a
reasonable application fee. NMDOT does not charge an application fee at this time.

6) NMDOT will safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business
information, consistent with applicable Federal, state, and local law.

7) Once NMDOT has certified a DBE, it shall remain certified unless and until its certification has
been removed, in whole or in part, through the procedures of Chapter V, Section 4. NMDOT may
not require DBEs to reapply for certification or require recertification of currently certified firms.
However, NMDOT may conduct a certification review of a certified DBE firm, including a new on-
site review, if appropriate, in light of changed circumstances, a complaint, or other information
concerning the firm’s eligibility. If NMDOT has grounds to question the firm’s eligibility,
NMDOT may conduct an on-site review on an unannounced basis, at the firm’s offices and jobsites.

8) All DBEs must inform NMDOT in writing of any change in circumstances affecting the DBE’s

ability to meet size, disadvantaged status, ownership, or control requirements of this part or any
material change in the information provided in NMDOT’s application form.
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a.Changes in management responsibility among members of a limited liability company are
covered by this requirement.

b.The DBE must attach supporting documentation describing in detail the nature of such changes.

c. The notice must take the form of an affidavit sworn to by the owners of the firm before a person
who is authorized by state law to administer oaths or of an unsworn declaration executed under
penalty of pejury of the laws of the United States. The DBE must provide the written
notification within 30 days of the occurrence of the change. If the DBE fails to make timely
notification of such a change, the DBE will be deemed to have failed to cooperate under 49 CFR
§26.109(c).

9) A DBE must provide to NMDOT, every year on or before the anniversary of the date of the DBE’s
certification, an affidavit sworn to by the firm's owners before a person who is authorized by state
law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of
the United States. This affidavit must affirm that there have been no changes in the firm's
circumstances affecting its ability to meet size, disadvantaged status, ownership, or control
requirements of this part or any material changes in the information provided in its application
form, except for changes about which the DBE has notified NMDOT under paragraph (9) of this
section. The affidavit shall specifically affirm that the DBE firm continues to meet SBA business
size criteria and the overall gross receipts cap of 49 CFR Part 26, documenting this affirmation with
supporting documentation of the DBE firm’s size and gross receipts (e.g. submission of Federal tax
returns).If the DBE fails to provide this information in a timely manner, the DBE will be deemed to
have failed to cooperate under 49 CFR §26.109(c) and NMDOT will take steps to remove the DBE
firm’s eligibility.

10)NMDOT will make decisions on applications for certification within 90 days of receiving from the
applicant firm all required information. NMDOT may extend this time period once, for no more
than an additional 60 days, upon written notice to the firm, explaining fully and specifically the
reasons for the extension. NMDOT’s failure to make a decision by the applicable deadline under
this paragraph is deemed a constructive denial of the application, on the basis of which the firm
may appeal to USDOT under 49 CFR §26.89.

F)NMDOT will advise each applicant within 30 days of receipt of the application whether the
application is complete and suitable for evaluation and, if not, what additional information or action
is required.

12)Except as otherwise provided in this paragraph, if an applicant withdraws its application before
NMDOT has issued a decision on the application, the applicant can resubmit the application at any
time. NMDOT may not apply the waiting period provided in Section 3(C) below before allowing
the applicant to resubmit its application. However, NMDOT may place the reapplication behind
other applications that have been made since the firm’s previous application that was withdrawn.
NMDOT may also apply the waiting period provided in Section 3{C) below to a firm that has
established a pattem of frequently withdrawing applications before a decision is made.

Ref: 49 CFR §26.83
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Section 3: Interstate Certification
A. This section applies to any firm that is currently certified in its home state.

B. When a firm currently certified in its home state applies to NMDOT for DBE certification, NMDOT
may, at its discretion, accept the home state’s certification and certify the firm, without further
procedures.

1} To obtain certification in this manner, the firm must produce to NMDOT a copy of its certification
from its home state.

2) Before certifying the firm, NMDOT must confirm that the firm has a current valid certification
from its home state. NMDOT can do so by reviewing the home state’s electronic directory or
obtaining written confirmation from the home state.

C. In any situation in which NMDOT chooses not to accept the home state’s certification of a firm as in
Section 3 B, the applicant firm must provide the information in paragraphs C(1) through (4) of this
section to NMDOT.

1) The applicant firm must provide to NMDOT a complete copy of the application form, all
supporting documents and any other information the applicant submitted to its home state or any
other state related to the firm’s certification. This includes affidavits of no change and any notices
of changes that the applicant firm submitted to its home state, as well as any correspondence the
applicant firm has had with its home state’s UCP or any other recipient concerning the applicant
firm’s application or status as a DBE firm.

2) The applicant firm must also provide to NMDOT any notices or correspondence from states other
than the applicant firm’s home state relating to the applicant firm’s status as an applicant or
certified DBE in those states. For example, if the applicant firm has been denied certification or
decertified in another state, or subject to a decertification in another state, the applicant firm must
inform NMDOT of this fact and provide to NMDOT all documentation concerning these actions.

3) If the applicant firm has filed a certification appeal with USDOT, the applicant firm must inform
NMDOT of that fact and provide to NMDOT the firm’s letter of appeal and USDOT s response.

4) The applicant firm must submit an affidavit sworn to by the firm’s owners before a person who is
authorized by state law to administer oaths or an unsworn declaration executed under penalty of
perjury of the laws of the United States.

a. This affidavit must affirm that the applicant firm has submitted all the information required by
paragraph C of this section (49 CFR §26.85(c)) and the information is complete and, in the case
of the information required by paragraph C(1) of this section, is an identical copy of the
information submitted to the applicant firm’s home state.

b. If the on-site report from the applicant firm’s home state supporting the certification in the home
state is more than three years old, as of the date of application to NMDOT, NMDQT requires
that the applicant firm’s affidavit also affirm that the facts in the on-site report remain true and
correct.
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D. When NMDOT receives from an applicant firm all the information required by paragraph C of this
section, NMDOT will take the following actions:

1} NMDOT will contact the applicant firm’s home state within seven days and request a copy of the
site visit review report for the firm, any updates to the site visit review, and any evaluation of the
firm based on the site visit. The home state must transmit this information to NMDOT within
seven days of receiving the request. A pattern by NMDOT of not making such requests in a timely
manner or by the home state or any other state of not complying with such requests in a timely
manner is noncompliance with 49 CFR §26.85.

2) NMDOT will determine whether there is good cause to believe that the home state’s certification of
the firm is erroneous or should not apply in New Mexico. Reasons for making such a
determination may include the following:

a. Evidence that the home state’s certification was obtained by fraud;

b. New information, not available to the home state at the time of its certification, showing that the
firm does not meet eligibility criteria;

¢. The home state’s certification was factually erroneous or was inconsistent with the requirements
of this section (49 CFR §26.85);

d. The state law of New Mexico requires a result different from the state law of the home state;

¢. The information provided by the applicant firm did not meet the requirements of paragraph C of
this section.

3) Unless NMDOT has determined that there is good cause to believe that the home state’s
certification is erroneous or should not apply in New Mexico, NMDOT will, no later than 60 days
from the date NMDOT received from the applicant firm all of the information required by
paragraph C of this section, send to the applicant firm a notice that it is certified and place the firm
on the NMDOT directory of certified DBE firms.

4) If NMDOT determines that there is good cause to believe that the home state’s certification is
erroneous or should not apply in New Mexico, NMDOT will, no later than 60 days from the date
NMDOT received from the applicant firm all of the information required by paragraph C of this
section, send to the applicant firm a notice stating the reasons for the determination,

a. This notice will state with particularity the specific reasons why NMDOT believes that the firm
does not meet the requirements for DBE eligibility and will offer the firm an opportunity to
respond to NMDOT with respect to these reasons.

b. The firm may elect to respond in writing, to request an in-person meeting with NMDOT’s
decision maker to discuss NMDOT"s objection to the firm’s eligibility, or both. If the firm
requests a meeting, NMDOT will schedule the meeting to take place within 30 days of receiving
the firm’s request.

c. The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
eligibility requirements of 49 CFR Part 26 with respect to the particular issues raised by
NMDOT’s notice. The firm is not otherwise responsible for further demonstrating its eligibility
to NMDOT.
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d. The decision maker for NMDOT will be an individual who is thoroughly familiar with the
provisions of 49 CFR Part 26 concerning certification.

e. NMDOT will issue a writlen decision within 30 days of the receipt of the written response from
the firm or the meeting with the decision maker, whichever is later.

f. The firm’s application for certification is stayed pending the outcome of this process.

g. A decision under D(4) of this section may be appealed to the USDOT Office of Civil Rights
under 49 CFR §26.89.

E. If NMDOT has not received from the applicant firm’s home state a copy of the site visit review report
by a date 14 days after NMDOT made a timely request for it, NMDOT may hold action required by
paragraphs D(2) through D(4) of this section in abeyance pending receipt of the site visit review
report. In this event, NMDOT will, no later than 30 days from the date on which NMDOT received
from the applicant firm all the information required by paragraph C of this section, notify the firm in
writing of the delay in the process and the reason for it.

. When NMDOT denies a firm’s application, rejects the application of a firm certified in its home state
or any other state in which the firm is certified, through the procedures of paragraph D(4) of this
section, or decertifies a firm, in whole or in part, NMDOT will make an entry in the Department of
Transportation Office of Civil Rights® (DOCR) Ineligibility Determination Online Database, NMDOT
will enter the following information:

1) The name of the firm;

2) The name(s) of the firm’s owner(s);

3) The type and date of the action;

4) The reason for the action.

. NMDOT will check the DOCR website at least once every month to determine whether any firm that
is applying to NMDOT for certification or that NMDOT has already certified is on the list.

. For any such firm that is on the list, NMDOT will promptly request a copy of the listed decision from
the UCP that made it. The UCP receiving such a request must provide a copy of the decision within
seven days of receiving the request. When NMDOT receives such a decision, NMDOT will consider
the information in the decision in determining what, if any, action to take with respect to the certified
DBE firm or applicant.

Ref: 49 CFR §26.85

Section 4: Denials of Initial Requests for Certification

A. When NMDOT denies a request by a firm which is not currently certified with New Mexico's DBE

Program to be certified as a DBE, NMDOT will provide the firm a written explanation of the reasons
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for the denial, specifically referencing the evidence in the record that supports each reason for the
denial. All documents and other information on which the denial is based will be made available to the
applicant on written request.

B. When a firm is denied certification, a time period of twelve months must elapse before the firm may
reapply for certification. The time period for reapplication begins to run on the date the explanation
was received by the firm. An applicant’s appeal of NMDOT’s decision to USDOT pursuant to 49
CFR §26.89 does not extend this period.

C. When NMDOT makes an administratively final denial of certification concerning a firm, the firm may
appeal the denial to USDOT under 49 CFR §26.89.

Ref: 49 CFR §26.86

Section 5: Removing a DBE's Eligibility
A. Ineligibility complaints:

1) Any person may file with NMDOT a written complaint alleging that a currently certified firm is
ineligible and specifying the alleged reasons why the firm is ineligible. NMDOT is not required to
accept a general allegation that a firm is ineligible or an anonymous complaint. The complaint may
include any information or arguments supporting the complainant’s assertion that the firm is
ineligible and should not continue to be certified. Confidentiality of the complainant’s identity
must be protected as provided in 49 CFR §26.109(b).

2) NMDOT will review its records concerning the firm, any material provided by the firm and the
complainant, and any other available information. NMDOT may request additional information
from the firm or conduct any other investigation that it deems necessary.

3) IFNMDOT determines, based on this review, that there is reasonable cause to believe that the firm
is ineligible, NMDOT must provide written notice to the firm that it proposes to find the firm
ineligible, setting forth the reasons for the proposed determination. If NMDOT determines that such
reasonable cause does not exist, NMDOT must notify the complainant and the firm in writing of
this determination and the reasons for it. All statements of reasons for findings on the issue of

reasonable cause must specifically reference the evidence in the record on which each reason is
based.

B. NMDOT Initiated Proceedings:

If, based on notification by the firm of a change in its circumstances or other information that comes to
NMDOT’s attention, and if there is reasonable cause to believe that a currently certified firm is
ineligible, NMDOT must provide written notice to the firm that it proposes to find the firm ineligible,
setting forth the reasons for the proposed determination. The statement of reasons for the finding of
reasonable cause must specifically reference the evidence in the record on which each reason is based.

C. USDOT Directive to Initiate Proceeding:

1) If the concerned operating administration determines that information in NMDOT’s certification
records, or other information available to the concerned operating administration, provides
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reasonable cause to believe that a firm certified by NMDOT does not meet eligibility criteria, the
concerned operating administration may direct NMDOT to initiate a proceeding to remove the
firm’s certification.

2) USDOT (concerned operating administration) must provide NMDOT and the firm a notice setting
forth the reasons for the directive, including any relevant documentation or other information.

3) NMDOT must immediately commence and prosecute a proceeding to remove eligibility.

. When NMDOT notifies a firm that there is a reasonable cause to remove its eligibility as provided
above, NMDOT will give the firm an opportunity for an informal hearing, at which time the firm may
respond to the reasons for the proposal to remove its eligibility in person and provide information and
arguments concerning why it should remain certified.

1) In such a proceeding, NMDOT bears the burden of proving, by a preponderance of the evidence,
that the firm does not meet the certification standards of 49 CFR Part 26.

2) NMDOT will maintain a complete record of the hearing by any means acceptable under state law
for the retention of a verbatim record of an administrative hearing. If there is an appeal to USDOT,
NMDOT will provide a transcript of the hearing to USDOT and, on request, to the firm. NMDOT
will retain the original record of the hearing. NMDOT may charge the firm only for the cost of
copying the record.

3) The firm may elect to present information and arguments in writing, without going to a hearing.
The firm should forward such information and/or arguments to the NMDOT Certification Officer.
In such a situation, NMDOT bears the same burden of proving, by a preponderance of the evidence,
that the firm does not meet the certification standards, as would be the case during a hearing.

. NMDOT will ensure that the decision in a proceeding to remove the firm’s eligibility is made by an
office and personnel that did not take part in actions leading to or seeking to implement the proposal to
remove the firm’s eligibility and are not subject, with respect to the matter, to direction from the office
or personnel who did take part in these actions. NMDOT’s methods of implementing this requirement
are as follows:

1) The Hearing Officer shall be a designee of the Secretary of NMDOT who is not assigned to the
CCRB.

2) The decision-maker shall be an individual who is knowledgeable about the certification
requirements of the NMDOT DBE Program.

. NMDOT may base a decision to remove a firm’s eligibility only on one or more of the following
grounds:

1) Changes in the firm’s circumstances since the certification of the firm by NMDOT that render the
firm unable to meet the eligibility standards of this part;

2) Information or evidence not available to NMDOT at the time the firm was certified;
3) Information relevant to eligibility that was concealed or misrepresented by the firm;
4) A change in the certification standards or requirements by USDOT;
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5) NMDOT’s decision to certify the firm was clearly erroneous;
6) The firm has failed to cooperate with NMDOT (see §26.109(c));

7) The firm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the
intent or requirements of the DBE program (see §26.73(a)(2)); or

8) The firm has been suspended or debarred for conduct related to the DBE program. The notice
required by paragraph G of this section must include a copy of the suspension or debarment action.
A decision to remove a firm for this reason shall not be subject to the hearing procedures in
paragraph D of this section.

. Regarding notice of decisions:

NMDOT will provide the firm with a written notice of the decision and the reason for it, including
specific references to the evidence in the record that supports each reason for the decision. The notice
will inform the firm of the consequences of NMDOT"s decision and of the availability of an appeal to
USDOT. NMDOT must send copies of the notice to the complainant in an ineligibility complaint or
to the USDOT (concerned operating administration) that directed NMDOT to initiate the proceeding.
Provided that, when sending such notice to a complainant other than a USDOT operating
administration, NMDOT will not include information reasonably construed as confidential business
information without the written consent of the firm that submitted the information.

. Status of the Firm During Proceeding:

1) A firm remains an eligible DBE during the pendency of NMDOT’s proceeding to remove its
eligibility.

2) The firm does not become ineligible until the issuance of the notice of decision.
. When NMDOT removes a firm’s eligibility, the following action will be taken:

1) When a prime contractor has made a commitment to using the ineligible firm, or NMDOT has
made a commitment to using a DBE prime contractor, but a subcontractor or contract has not been
executed before NMDOT issues the decertification notice, the ineligible firm does not count toward
any contract goal or the overall state goal. NMDOT must direct the prime contractor to meet any
contract goal with an eligible DBE firm or demonstrate to NMDOT that it has made a good faith
effort to do so.

2) If a prime contractor has executed a subcontract with the firm before NMDOT has notified the firm
of its ineligibility, the prime contractor may continue to use the firm on the contract and may
continue to receive credit toward its DBE goal for the firm’s work. In this case, or in a case where
NMDOT has let a prime contract to the DBE that was later ruled ineligible, the portion of the
ineligible firm’s performance of the contract remaining after the ineligibility notice was issued shall
not count toward NMDOT’s overall goal, but may count toward any contract goal.

3) Exception: If the DBE’s ineligibility is caused solely by its having exceeded the size standards

during the performance of the contract, NMDOT will continue to count its participation on that
contract toward overall and any contract goals.
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J. Availability of Appeal:

When NMDOT makes an administratively final removal of a firm’s eligibility under this section, the
firm may appeal the removal to USDOT under 49 CFR §26.89. Please refer to Section 7 of this
chapter for the procedures of this process.

Ref: 49 CFR §26.87

Section 6: Summary of Suspension Certification

A. NMDOT shall immediately suspend a DBE’s certification without adhering to the requirements in
§26.87(d) of this part when an individual owner whose ownership and control of the firm are
necessary to the firm’s certification dies or is incarcerated.

B. NMDOT may immediately suspend a DBE’s certification without adhering to the requirements in 49
CFR §26.87(d) when there is adequate evidence to believe that there has been a material change in
circumstance that may affect the eligibility of the DBE firm to remain certified, or when the DBE
fails to notify NMDOT in writing of any material change in circumstances as required by 49 CFR
§26.83(i) or fails to timely file an affidavit of no change under 49 CFR §26.83(j). In determining the
adequacy of the evidence to issue a suspension, the NMDOT shall consider all relevant factors,
including how much information is avatilable, the credibility of the information and allegations given
the circumstances, whether or not important allegations are corroborated, and what interferences can
reasonably be drawn as a result.

C. The concerned operating administration may direct NMDOT to take action pursuant to paragraph (A)
and (B) of this section if it determines that information available to it is sufficient to warrant
immediate suspension.

D. When a firm is suspended pursuant to paragraph (A) and (B) of this section, NMDOT shall
immediately notify the DBE of the suspension by certified mail, return receipt requested, to the last
known address of the owner(s) of the DBE.

E. Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding
under 49 CFR §26.87 to determine whether the DBE is eligible to participate in the program and
consequently should be removed. The suspension takes effect when the DBE receives, or is deemed
to have received, the Notice of Suspension.

F. While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any
work it does on a contract received during the suspension shall not be counted towards NMDOT’s
overall goal. The DBE may continue to perform under an existing contract executed before the DBE
received a Notice of Suspension and may be counted toward the contract goal during the period of
suspension as long as the DBE is performing a commercially useful function under the existing
contract.

G. Following the receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may
voluntarily withdraw from the program, in which case no further action is required. If the DBE
believes its eligibility should be reinstated, it must provide NMDOT information demonstrating that
the firm is eligible notwithstanding it changed circumstances. Within 30 days of receiving this
information, NMDOT must either lift the suspension and reinstate the firm’s certification or
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commence a decertification action under 49 CFR §26.87. [ NMDOT commences a decertification
proceeding, the suspension remains in effect during the proceeding.

H. The decision to immediately suspend a DBE under paragraph (A) or (B) of this section is not
appealable to USDOT. The failure of NMDOT to either lift the suspension and reinstate the firm or
commence a decertification proceeding, as required by paragraph (G) of this section, is appealable to
USDOT under 49 CFR 526.89, as a constructive decertification.

Ref: 49 CFR §26.88

Section 7: Appealing Certification Decisions to USDOT
A. A Firm Denied Certification:

1) A firm that is denied centification, or whose eligibility is removed by NMDOT, including SBA-
certified firms, may make an administrative appeal to USDOT.

2) A complainant in an ineligibility complaint (including the concerned operating administration in the
circumstances provided in 49 CFR §26.87(C)), may appeal to USDOT if NMDOT does not find
reasonable cause to propose removing the firm’s eligibility or, following a removal of eligibility
proceeding, determines that the firm is eligible.

3) Appeals should be sent to the following address:
U.S. Department of Transportation
Departmental Office of Civil Rights
1200 New Jersey Avenue, SE
Washington, DC 20590-0001

B. Pending USDOT s decision in the matter, NMDOT’s decision remains in effect. USDOT does not stay
the effect of NMDOT’s decision while it is considering the appeal.

C. Such appeals must be in writing to USDOT within 90 days of the date of NMDOT’s final decision and
must include information and arguments conceming why the recipient’s decision was erroneous, what
significant fact that the NMDOT failed to consider, or what provisions of this part the NMDOT did
not properly apply. USDOT may accept an appeal filed later than 90 days afier the date of the decision
if USDOT determines that there was good cause for the late filing of the appeal.

D. When it receives an appeal, USDOT requests a copy of the recipient’s complete administrative record
in the matter. [f NMDOT is the recipient, NMDOT must provide the administrative record within 20
days of USDOT’s request. USDOT may extend this time period on the basis of a recipient’s showing
of good cause. To facilitate USDOT’s review of a recipient’s decision, NMDOT rmust ensure that
such administrative records are well organized, indexed, and paginated. Records that do not comport
with these requirements are not acceptable and will be returned to NMDOT to be corrected
immediately. If an appeal is brought concerning one recipient’s certification decision concerning a
firm, and that recipient relied on the decision and/or administrative record of another recipient, this
requirement applies to both recipients involved.

E. USDOT makes its decision based solely on the entire administrative record. USDOT does not make a

de novo review of the matter and does not conduct a hearing. USDOT may supplement the
administrative record by adding relevant information made available by the USDOT Office of
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Inspector General; Federal, state, or local law enforcement authorities; officials of a USDOT operating
administration or other appropriate USDOT office; a recipient; or a firm or other private party.

. As arecipient, when NMDOT provides supplementary information to USDOT, NMDOT shall also
make this information available to the firm and any third-party complainant involved, consistent with
Federal or applicable state laws concerning freedom of information and privacy. USDOT makes
available, on request by the firm and any third-party complainant involved, any supplementary
information it receives from any source.

1) USDOT affirms NMDOT’s decision unless it determines, based on the entire administrative record,
that NMDOT’s decision is unsupported by substantial evidence or inconsistent with the substantive
or procedural provision of this part conceming certification.

2) If USDOT determines, after reviewing the entire administrative record, that NMDOT’s decision
was unsupported by substantial evidence or inconsistent with the substantive or procedural
provisions of this part concerning certification, USDOT reverses NMDOT’s decision and directs
NMDOT to certify the firm or remove its eligibility, as appropriate, NMDOT must take the action
directed by USDOT’s decision immediately upon receiving written notice of it.

3) USDOT is not required to reverse NMDOT’s decision if USDOT determines that a procedural error
did not result in fundamental unfairness to the appellant or substantially prejudice the opportunity
of the appellant to present its case.

4) If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, USDOT may remand the record to NMDOT with
instructions seeking clarification or augmentation of the record before making a finding, USDOT
may also remand a case to NMDOT for further proceedings consistent with USDOT instructions
concerning the proper application of the provisions of 49 CFR Part 26.

5) USDOT does not uphold NMDOT’s decision based on grounds not specified in NMDOT’s
decision.

6) USDOT’s decision is based on the status and circumstances of the firm as of the date of the
decision being appealed.

7) USDOT provides written notice of its decision to NMDOT, the firm, and the complainant in an
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative
record or decision has been involved in the proceeding (See Paragraph D above). USDOT will also
notify the SBA in writing when it takes an action on an appeal that results in or confirms a loss of
eligibility to any SBA-certified firm. The notice includes the reasons for USDOT’s decision,
including specific references to the evidence in the record that supports each reason for the
decision.

8) USDOT’s policy is to make its decision within 180 days of receiving the complete administrative
record. If USDOT does not make its decision within this period, USDOT provides written notice to
concerned parties, including a statement of the reason for the delay and a date by which the appeal
decision will be made.

. All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.
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Ref: 49 CFR §26.89

Section 8: Effect of USDOT Certification Appeal Decisions

A. If NMDOT is a recipient from whose action an appeal under 49 CFR §26.89 is taken, the decision is
binding. It is not binding on other recipients.

B. If NMDOT is a recipient to which a USDOT determination under 49 CFR §26.89 is applicable,
NMDOT will take the following action:

1) If USDOT determines that NMDOT erroneously certified a firm, the firm’s eligibility will be
removed upon receipt of the determination, without further proceedings on NMDOT’s part.
Effective on the date of receipt of the USDOT’s determination, the consequences of a removal of
eligibility set forth in §26.87(i) take effect.

2) IfUSDOT determines that NMDOT erroneously failed to find reasonable cause to remove the
firm’s eligibility, NMDOT must expeditiously commence a proceeding to determine whether the
firm’s eligibility should be removed.

3) ITUSDOT determines that NMDOT erroneously declined to certify or remove the eligibility of the
firm, NMDOT must certify the firm as of the effective date of receipt of the written notice of
USDOT"s determination.

4) IfUSDOT determines that NMDOT erroneously determined that the presumption of social and
economic disadvantage either should or should not be deemed rebutted, NMDOT must take
appropriate corrective action as determined by USDOT.

5) IfUSDOT affirms NMDOT’s determination, no further action is necessary.

a. Where USDOT has upheld NMDOT’s denial of certification to or removal of eligibility from a
firm, or directed the removal of a firm’s eligibility, other recipients with whom the firm is
certified may commence proceeding to remove the firm’s eligibility under 49 CFR §26.87. Such
NMDOT must not remove the firm’s eligibility absent such a proceeding. Where USDOT or the
concerned operating agency has revered NMDOT’s denial of certification to or removal of
eligibility from a firm, other recipients must take the concemned operating agency’s action into
account in any certification action involving the firm. However, other recipients are not required
to certify the form based on USDOT’s decision.

Ref: 49 CFR § 26.91
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CHAPTER VI - COMPLIANCE AND ENFORCEMENT

Section 1: Compliance Procedures which apply to NMDOT

A. If NMDOT fails to comply with any requirement of this part, NMDOT may be subject to formal
enforcement action under 49 CFR §26.103 or §26.105 or appropriate program sanctions by the
concerned OA, such as the suspension or termination of Federal funds, or refusal to approve projects,
grants or contracts until deficiencies are remedied. Program sanctions may include, in the case of the
FHWA program, actions provided for under 23 CFR §1.36; in the case of the FAA program, actions
consistent with 49 U.S.C. 47106(d), 47111(d), and 47122; and in the case of the FTA program, any
actions permitted under 49 U.S.C. chapter 53 or applicable FTA program requirements.

B. As provided in federal statute, NMDOT will not be subject to compliance actions or sanctions for
failing to carry out any requirement of 49 CFR Part 26 because NMDOT has been prevented from
complying because a federal court has issued a final order in which the court found that the
requirement is unconstitutional,

Ref: 49 CFR §26,101

Section 2: Enforcement Actions under FHWA and FTA

A. Noncompliance complaints. Any person who believes that a recipient has failed to comply with its
obligations under this part may file a written complaint with the concerned OA’s Office of Civil
Rights.

B. A complaint must be filed no later than 180 days after the date of the alleged violation or the date on
which the continuing course of conduct in violation of the DBE Program is discovered. In response to
a written request, the USDOT Office of Civil Rights may extend the time for filing in the interest of
justice, specifying in writing the reason for so doing. The USDOT Office of Civil Rights may protect
the confidentiality of the complainant’s identity as provided in 49 CFR §26.109, Complaints under 49
CFR Part 26 are limited to allegations of violations of the provisions of 49 CFR Part 26.

C. Compliance reviews. The concerned OA may review the recipient’s compliance with 49 CFR Part 26
at any time, including reviews of paperwork and on-site reviews, as appropriate. The USDOT Office
of Civil Rights may direct the OA to initiate a compliance review based on complaints received.

D. Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a
compliance review, that NMDOT, as a recipient, is in noncompliance with 49 CFR Part 26, the
appropriate USDOT office promptly sends NMDOT, return receipt requested, a written notice
advising NMDOT that there is reasonable cause to find NMDOT in noncompliance. The notice states
the reasons for this finding and directs NMDOT to reply within 30 days concerning whether NMDOT
wishes to begin conciliation.

E. Conciliation;

1} I NMDOT requests conciliation, the appropriate USDOT office shall pursue conciliation for at
least 30, but not more than 120, days from the date of NMDOT’s request. The appropriate USDOT
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office may extend the conciliation period for up to 30 days for good cause, consistent with
applicable statutes.

2) If NMDOT and the appropriate USDOT office sign a conciliation agreement, then the matter is
regarded as closed, and NMDOT is regarded as being in compliance. The conciliation agreement
sets forth the measures NMDOT has taken or will take to ensure compliance. While a conciliation
agreement is in effect, NMDOT remains eligible for FHWA or FTA financia! assistance.

3) The concerned OA shall monitor NMDOT’s implementation of the conciliation agreement and
ensure that its terms are complied with. If NMDOT fails to carry out the terms of a conciliation
agreement, NMDOT is in noncompliance.

4) If NMDOT does not request conciliation, or a conciliation agreement is not signed within the time
provided in paragraph (E)(1) of this section, then enforcement proceedings begin,

. Enforcement actions.

1) Enforcement actions are taken as provided in 49 CFR Part 26.

2) Applicable findings in enforcement proceedings are binding on all USDOT offices.

Ref: 49 CFR §26.103

Section 3: Enforcement Actions in FAA Programs

A,

Compliance with all requirements by airport sponsors and other recipients of FAA financial assistance
is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C.
47106(d), 47111(d), and 47122, and regulations implementing them.

. The provisions of 49 CFR §26.103(b) and this section apply to enforcement actions in FAA programs.

. Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint

under 14 CFR Part 16 with the Federal Aviation Administration Office of Chief Counsel.

Ref: 49 CFR §26.105

Section 4: Enforcement Actions for Participants in the DBE
Program

A,

If a firm that does not meet the eligibility criteria of Chapter IV of this Manual - DBE Certification
Standards, and attempts to participate in NMDOT’s DBE Program as a DBE on the basis of false,
fraudulent, or deceitful statements or representations or under circumstances indicating a serious lack

of business integrity or honesty, USDOT may initiate suspension or debarment proceedings against the
firm under 2 CFR Parts 180 and 1200.

. If a firm, in order to meet DBE contract goals or other DBE program requirements, uses or attempts to

use, on the basis of false, fraudulent or deceitful statements or representations or under circumstances
indicating a serious lack of business integrity or honesty, another firm that does not meet the eligibility
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criteria of Chapter IV of this Manual, USDOT may initiate suspension or debarment proceedings
against that firm under 2 CFR Parts 180 and 1200.

C. In a suspension or debarment proceeding brought under paragraph (A) or (B) of this section, the
concerned OA may consider the fact that a purported DBE has been certified by a recipient. Such
certification does not preclude USDOT from determining that the purported DBE, or another firm that
has used or attempted to use it to meet DBE goals, should be suspended or debarred.

D. USDOT may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies,

against any participant in the DBE program whose conduct is subject to such action under 49 CFR
Part 31.

E. USDOT may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other
applicable provisions of law, any person who makes a false or fraudulent statement in connection with
participation of a DBE in any program or otherwise violates applicable Federal statutes.

Ref: 49 CFR §26.107

Section 5: Confidentiality, Cooperation, and Intimidation or
Retaliation

A. NMDOT will safeguard from disclosure to third parties information that may reasonably be regarded
as confidential business information, consistent with Federal, state, and local law. The Inspection of
Public Records Act, NMSA 1978, Chapter 14, Article 2, allows NMDQT to protect certain records
from inspection or disclosure, including contractor records that are privileged or confidential
information, etc. Notwithstanding any contrary provisions of state or local law, NMDOT will not
release personal financial information submitted in response to the personal net worth requirement to a
third party {(other than USDOT) without the written consent of the submitter.

B. Availability of records.

1) In responding to requests for information concerning any aspect of the DBE program, USDOT
complies with provisions of the Federal Freedom of Information (5 U.S.C. 552) and Privacy Acts (5
U.8.C. 552a). USDOT may make available to the public any information concerning the DBE
program release of which is not prohibited by Federal law.

2) Notwithstanding any provisions of Federal or state law, NMDOT will not release information that
may reasonably be construed as confidential business information to any third party without the
written consent of the firm that submitted the information. This includes applications for DBE
certification and supporting documentation. However, NMDOT must transmit this information to
USDOT in any certification appeal proceeding under 49 CFR §26.89 or to any other state to which
the individual’s firm has applied for certification as a DBE.

C. Confidentiality of information on complainants. Notwithstanding the provisions of paragraph A of this
section, the identity of complainants shall be kept confidential, at their election. If such confidentiality
will hinder the investigation, proceeding or hearing, or result in a denial of appropriate administrative
due process to other parties, the complainant must be advised for the purpose of waiving the privilege.
Complainants are advised that, in some circumstances, failure to waive the privilege may result in the
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closure of the investigation or dismissal of the proceeding or hearing. FAA follows the procedures of
14 CFR Part 16 with respect to confidentiality of information in complaints.

. Cooperation. All participants in the DBE program (including, but not limited to, recipients, DBE firms
and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to
meet contract goals) are required to cooperate fully and promptly with USDOT and recipient
compliance reviews, certification reviews, investigations, and other requests for information. Failure
to do so shall be a ground for appropriate action against the party involved (e.g., with respect to
recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal
of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of
the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of
non-responsibility for future contracts and/or suspension and debarment).

. Intimidation and retaliation. Recipients, contractors, or any other participants in the program must not
intimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of
interfering with any right or privilege secured by 49 CFR Part 26, or because the individual or firm has
made a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under 49 CFR §26.109. Violations of this prohibition constitute noncompliance with 49 CFR
Part 26.

Ref: 49 CFR §26.109
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Appendix A

NEW MEXICO DEPARTMENT OF TRANSPORTATION
DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
POLICY STATEMENT

The New Mexico Department of Transportation (NMDOT) has established a Disadvantaged
Business Enterprise (DBE) Program in accordance with regulations of the U.S. Department of
Transportation (USDOT), 49 CFR Part 26. NMDOT has received Federal financial assistance
from USDOT, and as a condition of receiving this assistance, NMDOT has signed an assurance
that it will comply with 49 CFR Part 26.

It is the policy of NMDOT to ensure that DBEs, as defined in 49 CFR Part 26, have an equal
opportunity to receive and participate in USDOT-assisted contracts. In furtherance of the spirit
and intent of 49 CFR Part 26, NMDOT also adopts the following policies and objectives:

¢ To ensure nondiscrimination in the award and administration of USDOT-assisted
contracts;

» To create a level playing field on which DBEs can compete fairly for USDOT-assisted
contracts;

e To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

o To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

* To help remove barriers to the participation of DBEs in USDOT-assisted contracts;

e To promote the use of DBEs in all types of federally-assisted contracts and procurement
activities; and

* To assist the development of firms that can compete successfuily in the marketplace
outside the DBE Program.

The Construction and Civil Rights Bureau’s Compliance Manager is designated as NMDOT’s
DBE Liaison Officer. In that capacity, the Director is responsible for implementing all aspects of
the DBE Program. Implementation of the DBE Program is accorded the same priority as
compliance with all other legal obligations incurred by NMDOT in its financial assistance
agreements with USDOT.

This policy statement shall be disseminated throughout NMDOT and to DBE and non-DBE
business communities that perform work on USDOT-assisted contracts. This policy statement is
also available on the NMDOT website.

Original Signed by Secretary Church 3/23/15
Tom Church Date

Cabinet Secretary




i Alfint AfF a2 "

RANSPORTATION Appendix B

e
i i e P e

TRANSPORTATION

NMDOT

Fonn A-1219
Rev G113 CCRB

DBE COMMERCIALLY USEFUL FUNCTION (CUF)
INTERVIEW and ASSESSMENT

Pﬂﬂ J‘ it ompleted by e Fiell sipectons
Project No iControl No

Project Lowation Termmm .
District

Freld Stafl Member
Otfice Staff Member
Projeet Manager

Tuterview Date

Agency Stafl Conducung laeragw and Completing Forn

DBE Sulconliactor

Prune Contiactor

Part B (Completet by the Field luspectary DESCRIBE. THE DBE SCOPE OF WORK

Dewibe Woirk Bemg Performed Today

DBE Stagt Date DRE Estimated Complenon Date

Work Item Number Work Item Descriptisn
(Cttnee on Dack of Forn) {Olsservedl Work Performedi

Approximate "s
Caplete as of This Date

Subcontracted
Dollar Ameuwin

Name of DBEs toremnn supenntendent

Part C (Completed by the Fleld Inpectors REGARDING DBE'S FOREMANSUPT,

Is the foreman supenntenden exclusively euployed by DBE? Yes No
Who does the foreman superintessdent dnectly ieponis e, o -
REGARDING DRE'S EMI'LOYEES

Nane of the DBE employees working Today

Do the DBE's eniployees receive work sssigimnents hom DBE Foreman / Supt® Yes M
—-emmm-e----Below Completed by NMDOT or LPA Project or Office Manager Only -~

Is the foreman exclusively employed by the DBE? Yes No

Is the foreman shown on the DBE's payroll? Yes No

Is the foreman shown on any vther Finn's payioll? Yo Ko

Are the DBEs® employees shown on any other comtractor’s payinl] on this comract”? Yes No

If yes, whose? TRPR I NP SRS o rra

Are DBEs gmployees showu on thie payrolls on this conmact? Yes  No




REGARDING DBE'S EQUIPMENT (Part C, continued, Completed by the Field lnspector)
Listing of DBE Major Equipment On-Site Today:

Does the equipmeut have the DBE’s name or logo? Yes Neo
IF another finu’s name or logo is shown, identify: S .
Does the equipment belong to the DBE? Yes, No, Leased

—-——-r—--Below-Completed by -NMDOT or LPA Project or Office Manager Only ——————————

If leased or rented, is there a copy of the lease or rental agreement m project file? Yes No N/A

REGARDING DBE'S WORK PERFORMANCE (Completed by the Field luspector)

Has nny other contrctor performed work that was 1o be performed by the DBE? Yes No
If yes, identtfy the contractor who performed the work:
What work items did the identified contractor perform?® 2ot E et
Were these iems on the DBE’s subcontract? Yes No
Has the DBE owner been present on the job site? Yes No

Does the DBE appear to have contral aver the other contractor’s employees and the work done?  Yes No

Part D PROJECT MANAGER DETERMINATION (Completed by the Project Manager only)

Based on knowledge of the DBE work activities on the project and inforination contained lietein, [ believe the DBE firm listed

above (circle one)  is is not  perfonning a Comumercially Useful Function on tlis project. If it is believed the DBE Finn
is not perfornmng a CUF on this project, contact the CCRB section for further gwdance.

Project Manager Date

NOTE: Definition - Commercially Useful Function - A DBE subcontzactor performs a Commercially Useful Funciion when it
is responstble for execution of a distinct element of work on a contract or subcontract and carries oul its responsibilinies by
actually performing, tnanoging and supervising the work ivolved

PM Conuments:

Part E Additional Field Inspector Comments:

Comments

Distnbution: Original 1o Project DBE File, Copy lo Prime Contmctor. {or District Local Governments Coordinator if LPA Projeet)




COMMERCIALLY USEFUL
FUNCTION (CUF) - FHWA
49CFR26.55

Department Form A-1239 Instructions:

The CUF Form A-1£239 shiould be completed at lenst once for ench DBE working on the project. Please refer 1o the following information for
gindance in conpleting the Form.
A DBE SUBCONTRACTOR MUST PERFORM A CUF IN ORDER TO BE COUNTED TOWARDS THE DBE CONTRACT GOAL
The following provides gidance ou the critena for deterunnation of Conunercially Useful Function. Keep this in nund when interviewing the
DBE Subcontractor nnd filling out the Form. A DBE Subcontractor nmst

MANAGE:
Manage the work themselves.
o Schedule werk operations. order equipment amd materials, hire and fire employees, incliding supervisory enployees
SUPERVISE:
Supervise daily operations
o Conuse a skilled superintendent or foreman employed by the DBE
PERFORAL:
Perform the work stated in the contract or subcontract with their own equipment.
o Regular Equipment is owned or leased aud operated on a fong tenn agreement and 1ot on nn ad ftoc or contract by
confract ngreeent
a,  The eqpuipient would be used by the DBE firu on any other subcontract with nny other contmcior
b The equpment would be owned by the DBE finn. Or
The equipment would be leased/rented fromn iraditional equipient lease‘rental sources.
¢ The DBE firm would have a rental/Tease agreement for any rented or leased equipinent
d.  The equipment canpot belong to:
(1) Prime Contractor
(2) Ancther subcontmetor on the present project
(3.) Supplier of matenals being mstalled by the DBE firmy
¢.  The equipmeni cannot come from another contractor fully operated meaning equipment + operntor
Perform the work with their own employees
Repgular Emplovee 15 o person who:
8. Would be working for the DBE finn oun any otlier subcontract with any ether contractor
L. Is n pennanent employee of the DBE fim or has been recnuted through the traditional recnubinent and/or
employment centers
<. Has not recently been employed by the pnme contractor on the present project, another subcontracior on the
present project, or the renter-lesser of equiptnent being used on the present prosect
d. I3 not a member of a construction crew, which regularly works for a non-DBE
e Isnot a licensed contractor who is at the time “unemployed™ or “between jobs ™
Subcontracting part of the work of the contract.

o When a DBE subcontincts part of the work of its contract 10 another finn, the value of ihe subcontmcted work may be
cowted toward the DBE goal only if the DBE subcontyactor is itsell 2 DBE. Work that a DBE subcontracls to o
nou-DBE finn does not count toward DBE goala

Trucks/Equipment must display name of DBE firm

o Printed name or logo

Instruchions:

Much of the form con be completed by the field inspector with numineal interaction with the DBE Subconimctor. The field inspector
will need 10 wterview the DBE Subcontmcetor Foreman for specific questions regarding werk activity. crew and emquipment.
Field Inspector

o Part A~ The field inspector or PM designee shiould comgplete Pant A of the Forw  Pnnt your nanse as Field Staff Member
and the date of the interview

o Pt B - Describe the geueral scope of the DBE subcontractor work. Use the backside of the fonn if more space is needed.
Describe the work being perforned on the date of the mterview. DBE stant date. estimated completion date and
Subcontmet Amount tay need to be filled in by the office manager.

o Part € = Fill in the mformation requested. Interview the DBE foreman for any imformation needed 10 i1l out this pan

Office Siall
o Complete remmmnmg porhions of the form that require payroll venfication or subcoutmaet mformation,
Project Manager

Cotplets Part D
o Notify CCRB should there be any concerns regarding Commercially Useful Function
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NMDOT DBE PROGRAM MANUAL
APPENDIX C - GUIDANCE CONCERNING GOOD FAITH EFFORTS

(Ref: Appendix A to 49 CFR Part 26—Guidance Concerning Good Faith Efforts)

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract for procuring construction,
equipment, services, or any other purpose, a bidder must, in order to be responsible and/or responsive, make good
faith efforts to meet the goal. The bidder can meet this requirement in either of two ways. First, the bidder can meet the
goal, documenting commitments for participation by DBE firms sufficient for this purpose. Second, even if it doasn't
meet the goal, the bidder can document adequate good faith efforts. This means that the bidder must show that it took
all necessary and reasonable steps to achieve a DBE goal or other requirement of this part which, by their scope,
intensity, and appropriateness to the objective, could reasonably be expected to obtain sufficient DBE participation,
even if they were not fully successful.

1. In any situation in which you have established a contract goal, part 26 requires you to use the good faith efforts
mechanism of this part. As a recipient, it is up to you to make a fair and reasonable judgment whether a bidder that did
not meet the goal made adequate good faith efforts. It is important for you to consider the quality, quantity, and
intensity of the different kinds of efforts that the bidder has made, based on the regulations and the guidance in this
Appendix. The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if the
bidder were actively and aggressively trying to cbtain DBE participation sufficient to meet the DBE contract goal. Mere
pro forma efforts are not good faith efforts to meet the DBE contract requirements. We emphasize, however, that your
determination concerning the sufficiency of the firm's good faith efforts is a judgment call. Determinations should not
be made using quantitative formulas.

lit. The Department also strongly cautions you against requiring that a bidder meet a contract goal ( /.. , obtain a
specified amount of DBE participation) in order to be awarded a contract, even though the bidder makes an adequate
good faith efforts showing. This rule specifically prohibits you from ignoring bona fide good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith efforts to
obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.
Other factors or types of efforts may be relevant in appropriate cases.

A. (1} Conducting market research to identify small business contractors and suppliers and soliciting through all
reasonable and available means the interest of all certified DBE that have the capability to perform the work of the
contract. This may include attendance at pre-bid and business matchmaking meetings and events, advertising andfor
written notices, posting of Notices of Sources Sought and/or Requests for Proposals, written notices or emails to all
DBEs listed in the State's directory of transportation firms that specialize in the areas of work desired {as noted in the
DBE directory} and which are located in the area or surrounding areas of the project.

(2} The bidder should solicit this interest as early in the acquisition process as practicable to allow the DBEs to
respond to the solicitation and submit a timely offer for the subcontract. The bidder should determine with certainty if
the DBEs are interested by taking appropriate steps io follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE goals will be
achieved. This includes, where appropriate, breaking out contract work items into economically feasible units (for
example, smaller tasks or quantities} to facilitate DBE participation, even when the prime contractor might otherwise
prefer to perform these work items with its own forces. This may include, where possible, establishing flexible
timeframes for performance and delivery schedules in a manner that encourages and facilitates DBE participation.

C. Providing interested DBEs with adequate inforrmation about the plans, specifications, and requirements of the
contract in a timely mannerto assist them in responding to a solicitation with their offer for the subcontract.



D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a portion of the work
available to DBE subcontractors and suppliers and to select those portions of the work or material needs consistent
with the available DBE subcontractors and suppliers, so as lo facilitate DBE participation. Evidence of such negotiation
includes the names, addresses, and telephone numbers of DBESs that were considered; a descriplion of the
information provided regarding the plans and specifications for the work selected for subcontracting; and evidence as
to why additional agreements could not be reached for DBEs to perform the work.

{2) A bidder using good business judgment would consider a number of factors in negotiating with subcontractors,
including OBE subcontractors, and would take a firm's price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional costs involved in finding and using DBEs is not in
itself sufficient reason for a bidder's failure to meet the contract DBE goal, as long as such costs are reasanable. Also,
the ability or desire of a prime contractor to perform the work of a contract wilh its own organization does not relieve
the bidder of the responsibility to make good faith efforts. Prime contractors are not, however, required to accept
higher quotes from DBEs if the price difference is excessive or unreasonable.

E. (1) Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their
capabilities. The contractor's standing within ils industry, membership in specific groups, organizations, or associations
and political or social affiliations (for example union vs. non-union employee status) are not legitimate causes for the
rejection or non-solicitation of bids in the contractor's efforts to meet the project goal. Another practice considered an
insufficient good faith effort is the rejection of the DBE because its quotation for the work was not the lowest received.
However, nothing in this paragraph shall be constructed to require the bidder or prime contractor to accept
unreasonable quotes in order to satisfy contract goals.

(2) A prime contractor's inability to find a replacement DBE at the original price is not alone sufficient to support a
finding that good faith efforts have been made to replace the original DBE. The fact that the contractor has the ability
and/or desire to perform the contract work with its own forces does not relieve the contractor of the obligation to make
good faith efforts to find a replacement DBE, and it is not a sound basis for rejecling a prospective replacement DBE's
reasonable quote.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required by the
recipient or contractor.

G. Making efforis to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related
assistance or services.

H. Effectively using the services of available minarity/women community organizations; minority/women contractors’
groups; local, state, and Federal minority/women business assistance offices; and other organizalions as allowed on a
case-by-case basis to provide assistance in the recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documenled efforts. Ata
minimum, you may take into account the performance of other bidders in meeting the contract. For example, when the
apparent successful bidder fails to meet the contract goal, but others meet it, you may reasonably raise the question of
whether, with additiona! reasonable efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE participation obtained by other
bidders, you may view this, in conjunction with other factors, as evidence of the apparent successful bidder having
made good faith efforts. As provided in §26.53(b)(2){vi), you must also require the contractor to submit copies of each
DBE and non-DBE subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a
DBE for work on the contract to review whether DBE prices were substantially higher; and the contact the DBEs listed
on a contractor’s solicitation to inquire as to whether they were contacted by the prime. Pro forma mailings to DBEs
requesting bids are not alone sufficient to satisfy good faith efforts under this rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation or to
constitute good faith efforts.
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Appendix D
P Parsonal Net Worth Statemant OMB APPROVAL NO:
/ |, U.S. Department of For DBE/ACDBE Program Eliglhility EXPIRATION DATE:
& j' Transportation As of

e ™

This form Is used by all participants in the U.S. Departmant of Transporation's Disadvaniaged Business Enterprise (DBE) Programs. Each individual
owner of a firm applying to parlicipala as a DBE or ACDBE, whosa ownership and contrel are relied upon for DBE certification musl complete this form.
Each person signing this form authorizes Lhe Unified Cerlification Program {UCP) reciplent 1o maka Inqulries as necessary Lo verily tha accuracy of tha
statuments made. Tha agency you apply to wiil usa tha informaiton providad (o deteming whather an cwnar is sconomically disadvantaged as deflned in
ihe DBE program regulations 46 C.F.R. Parts 23 and 26. Return form to appropriate UCP certifying membar, not IS, DOT.

Name Business Phone
Residenca Address (As reported lo the IRS) Rasigence Phone
Cily, Stale and Zip Codo
Business Name of Applicant Flm
Spoune's Full Name
{Mariial Siaus: Single, Mamled, Divorced, Union)
ASSETS {Omit Cents) LIABILITIES (Omit Canis)

Cash and Cash Equivalents s Loan on Life Insurance $

{Complata Section 5)
Retisemant Accounts (IRAs, 401Ks, 4038s, S Morigages on Real Estate H
Penslons, elc.) {Raport full value minus tax and Excluding Primary Residenca Debt
intaresi penaliias thal would apply If assels were {Complete Sacilon 4)
distibuted today) {Complate Section 3)
Brokerago, Invesiment Accounts 5 Notes, Cbligations ob Parsonal Propari $

(Complete Sacilon 6)
Assats Held [n Trusl $ Nolas & Accounts Payablo lo Banks $

and Others (Complate Section 2)
Loans {o Sharoholders & Other Recalvables H Other Liabliilas §
(Complote saction 6) (Complete Section 8}
Real Estats Extiuding Primary Residence H Unpald Taxes $
{Compiate Seciion 4) {Complate Seclion B)
Life Insurance {Cash Sumender Valus Only) $
{Compieto Sactlon 5}
Other Persanal Property and Assels $
{Complele Section &)
Business Interoxis Other Than the Applicant Firm | §
{Complats Saction 7 }

Tolal Assets | § ‘Tolal Liabias | §
NET WORTH
Soction 2. Hotes Payable to Benks and Others
Original Currant Paymoni Frequency How Secured or Endorsed Typa of

L L) Balance Balance Amount | {montbly, elc) Collateral

U.5, DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibility » Page 1 of 5



Section 3. Erokerage and custodial accounts, slocks, bonds, ratirement accounta. (Full Value) {Use altachments If necessary).

Name of Securily / Brokerage Account / Ratirement
Account

Cost

Marke! Valua
Quotalfon/Exchange

Dale of
QuotationExchange

Tolal Value

Sectlon 4. Real Estate Ownad (Including Primary Resldence, Invesimant Propartlas, Personal Property Loased or Rented for Business
Purposes, Farm Propertles, or sny Othor Incoma Producing property). {List each parcai separalaly. Add additional sheels if necessary).

Primary Residence

Properly B

Property C

Type of Property

Addrass

Date Acquirad and Method
of Acquisilion {purchase,
Inhedi, divorce, giRt, elc.)

Names on Deed

Purchase Price

Present Markel Value

Sourca of Market Valuation

Name of all Morigage
Holders

Morigage Acc. # and
balance {as of dala of form)

Equity Uine of cradit balanca

Amount of Paymenl Per
MonitvYear (Spacify)

Saction 6. Life Insurance Ha

Id (Give face amount and cash surendar value of policias, name of insurance company and beneficiaries).

nsuranca Company

Face Value

Cash Sumender Amount

Banaficlaries

Laan on Policy Infarmation

U.5, DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibiiity » Page 2 of 5




Section 6. Othor Parsonal Property and

Typo of Propenty

Aulomobiles and Vehicles {including recra
boats, elc.) Includa personally owned vehl
busingsses or other individuals.

Housshald Goods / Jowolry

Othar {List)

Accounts and Noles Racsivablas

Section 7. Value of Other Businass Invs
Bola Propdetorships, Genaral Patnaers, Jc

Section 8. Othor Liabilities and Unpald

Becon 9. Transfor of Assuts: Have you
pariner, relative, or satlty In which you

| declare under penalty of parjury that the ir
corracl. | certify that no assets have been b
Informalion submiited in this appticalion s {
agency may, hy means i desms eppropdol
slatement, and | authorize such agency o1
banking Instiluions, credit agencies, contra
datermining the namad firm's eligibility. | ac
or subeontract will ba grounds for lerminatit
debarmant; and for initiating action under &

Eignature (DBEJACDBE Qaner}

I coltecting ke Information requested by this [on
piovisions The Privacy Act provides comprehens
discarded, Your infoamation will nes be diaclosed |
pRtiGEate In the Ditadvaniaged Business Enlerp
DOT's complele Prvacy At Stalement in the Fec

U.S. DOT Perso
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Please do not make adjustments to your figures pursuant to
U.S. DOT regulations 49 C,F.R. Paris 23 and 26. The
agency that you apply to will use the information provided
on your completed Fersonal Net Worth (PNW) Statemnent to
determine whether you meet the economic disadvantage
requirements of 49 C.F.R. Parts 23 and 26, [fthere are
discrepancies or questions regarding your form, it may be
returned to you to correct and complete again.

An individual’s personal net worth according to 49 C.F.R.
Parts 23 and 26 includes only his or her own share of assels
held separnicly, jointly, or as community progerty with the
indlvidual's spouse and excludes the following:

s Individual’s ownership interest in the applicant firny;

¢ Individual’s equity in his or her primary residence;

* Tax and interest penalties that would accrue if retirement
savings or investments (2.g., pension plans, Individual
Retirement Accounts, 401(k) accounts, cte.) were
distributed at the present time,

Indicatc on the form, if any ilems are jolntly owned. I€the
personal net worth of the majority owner(s) of the firm
exceeds $1.32 million, as defined by 49 C.F.R. Parts 23 and
26, the firm is not eligible for DBE or ACDBE certification,
I the personal net worth of the majority ownee(s) cxceeds
the $1.32 million cap at any lime afler your firm is certified,
the firm is no longer cligible for certification. Should that
occur, it s your responsibility to contact your certifying
agency in writing to advise that your firm no longer qualifies
as a DBE or ACDBE. You must fill out all line items on the
Personr] Nel Warth Stalement,

If necessary, use additional sheets of paper to report all
information and details. I you have any questions about
complcling this form, please contact one of the UCP
cerllfying agencies.

Assels

All assets must be reporied at their current fair market values
as of the dote of your statement. Assessor's assessed value
Jor real estate, for exaniple, Is not acceptable, Assels held

in a trust should be jncluded.

Cash and Cash Equivalents: On page 1, enter the lotal
amount of cash or cash equivalents in bank accanns,
including checking, savings, money market, certificates of
deposil held domestic or foreign. Provide copies of the bank
siatement.

Retirement Accounts, IRA, 401Ks, 403Bs, Pensions: On
page 1, enter the full value minus tax and interest peaaities
that would apply if assels were distributed as of the date of
the form. Describe the number of shares, name of sceurities,
cost market value, date of quotation, and total value in
section 3 on page 2.

General Instructions for Completing the
Personal Net Worth Statement
for DBE/ACDBE Program Eligibility

Brokerage and Custodlal Accounts, Stocks, Bonds,
Retirement Accounts: Report total value on page 1, and on
page 2, section 3, enter the namie of the security, brokerage
accounl, relirement account, ele.; the cost, macket value of
the asset; the date ol quolation; and total value as of the date
of the PNW statement.

Asscts Held in Trust: Enler the total value of the assets held
in trust on page 1, and provide the names of beneficiarics
and trustees, and other information in Section 6 on page 3.

Loans to Sharelolders and Other Receivables not Jisted:
Enter amounts loaned 1o you from your firm, from any other
business entity in which you hold an ownership interest, and
other receivables not listed above. Complete Section 6 on
puge 3.

Real Estate: The total value of real estate excluding your
primary residence should be listed on page 1, In section 4 on
page 2, please list your primary residence fn column |,
including the address, method of acquisition, date of
acquired, names of deed, purchase price, present fair market
value, source of market valuation, names of all mortgage
holders, mortgage account nurnber and balance, equity line
of credit balance, and amount of payment. List this
information for all real estate hekl. Please ensure that this
section containg all real estate owned, including rental
propertles, vacation properties, commercial propertics,
personal property leased or rented for business purposes,
farm properties and any olher income producing properties,
efe. Altach additional sheets if needed.

Life Insurance: On page 1, enter the cash surrender value of
this assct. In section 5 on page 2, enter the name of the
insurance company, the face value of the policy, cash
surrender value, bencficlary names, and loans on the policy.

Other Personal Property and Assets: Enter the lotal value
of personal property and assets you own on page 1. Personal
property includes motor vehicles, boats, trailers, jewelry,
furniture, houschold goads, collectibles, clothing, and
personally owned vehicles that are leased or rented to
businesses or other individuals. In section 6 on page 3, list
these nssets and enter the present value, the balance of any
linbilities, whether the nssel is insured, and lien or note
information and terms of payments, For accounts and notes
receivable, enter the lolal valuc of all monies owed to you
personally, if any. This should include shareholder loans to
the applicam firm, if those exist. If the asset is insured, you
may be asked to provide a copy of the policy. You may also
be asked to provide a copy of any liens or noles on the

property.

Other Business Intevests Other than Appilcant Firm: On
page 1, enter the total value of your other business
investments (exeluding the applicent firm), In section 7 on
page 3, enter information concerning the businesses you
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Please do not make adjusiments to your figures pursuant to
U.S. DOT regulations 49 C.F.R. Parts 23 and 26. ‘The
agency that you apply to will use the information provided
on your completed Personal Net Worth (PNYY) Statement lo
determine whether you meet the economic disadvantage
requirements of 49 C,F.R, Parts 23 and 26. If there are
discrepancies or questions regarding your form, it may be
returned to you te correct and complete again.

An indlvidual’s personal net worth according to 49 C.F.R.
Paris 23 and 26 includes only his or her own share of assets
held separalely, joinily, or as community property with the
individual's spouse and excludes the foliowing:

e Individual’s ownership interest in the applicant firmy

o Individual’s equity in his or her primary residence;

¢ Tax and interest penalties that would accrue {[ retirement
savings or Investments {e.p., pension plans, Individual
Retirement Accounts, 401(k) accounts, ele.) were
distributed at the present time.

Indicate on the form, if any items are jointly owned. ITthe
personal net worth of the majority ewner(s) ol the firm
exceeds $1.32 million, as defined by 49 C.F.R. Parts 23 and
26, the firm is not eligible for DBE or ACDBE certification.
1f the personal net worth of the majority owner(s) cxceeds
the $1.32 million cap at any time after your firm is certified,
the firm Is no longer eligible for certification, Should that
oceur, it is your responsibility to contact your certifying
agency in writing to advise that your firm no longer qualifics
a3 & DBE or ACDBE, You must [Tl out all line items on the
Personal Net Worth Statement.

If necessary, usc additional sheels of paper (0 report ol
information and details, I you have any questions about
completing this form, please conlact one of the UCP

certifying agencies,
Assels

All ssels must be reported at their current fair market values
as of the date of your statement, Assessor’s assessed value
Jor real estate, for exanmple, Is not acceptable. Asseis held
in a trust should be included,

Cash and Cash Equivatenis: On page 1, enter the total
amount of cash or cash equivalents in bank accounts,
Including checking, savings, money market, certificates of
deposil held domestic or foreign. Provide copies of the bank
slatement.

Retirement Accounts, IRA, 401Ks, 403Bs, Penstons: On
page 1, enter the Rill value minus lax ond interest penaltics
that would apply if assels were distributed as of the date of
the form, Describe the number of shares, name of securitics,
cost market value, date of quotation, and tolal value in
section 3 on page 2.

General Instructions for Completing the
Personal Net Worth Statement
for DBE/ACDBE Program Eligibility

Drokerage and Custodlal Accounts, Stocks, Bonds,
Retirement Accounts: Report total value on page 1, and on
page 2, section 3, enler the name of the scourity, brokerage
account, retirement account, ete.; the cost; market value of
the asset; the dale of quotation; and Lotal value as of the date
of the PNW statement.

Assets Held in Trust: Enter the total value of the assels held
in trust on page 1, and provide the names of beneficlarics
and trustees, and other information in Section 6 on page 3.

Loans to Sharcholders and Other Receivables not lHsfed:
Enter amounts loaned to you from your firm, from any other
business entity in which you held an ownership interest, and
other receivables not listed above. Complete Section 6 on
page 3.

Real Esiate: The total value of real estate excluding your
primary residence should be listed on page 1. In section 4 on
page 2, please list your primary residence in column |,
Including the address, method of acquisition, date of
acquired, names of deed, purchase price, present falr market
value, source of market valuation, names of all mortgage
holders, morigage accounl number and balance, equity line
of credit balance, and amount of payment, List this
information for all real estale held, Please ensure that this
seclion conlains al] real estate owned, including rental
properties, vacation properties, commercial properties,
personal property leased or rented for business purposes,
farm properties and any other income producing properiies,
elc. Aitach additonal sheets if needed.

Life Insurance: On page |, enler the cash surrender value of
this asset. In section 5 on page 2, enter the name of the
insurance company, the fuce value of the policy, cash
surrender value, beneficiary names, and loans on the policy.

Other Personal Property and Assets: Enter the {otal value
of personal properly and assets you own on page 1. Personal
property includes motor vehicles, boats, trailers, jewelry,
furniture, houschold goods, collectibles, clothing, and
personally owned vehicles that are leased or rented to
businesses or other individuals. In section 6 on page 3, list
(hese assets and enter the present value, the batance of any
liabilities, whether the asset is insured, and lien or note
information and terms of payments. For accounts and noles
receivable, enler the tolal value of all monles owed ta you
personally, if any. This should include shareholder loans to
the applicant firm, if those exist. [f the asset is insured, you
may be asked to provide a copy of the policy, You may also
be asked to provide r copy of any liens or nioles on the

property.

Other Business Interests Other than Applicant Firm: On
page 1, enter the total value of your other business
investments (excluding the applicant firm). In section 7 on
poge 3, enter information concerning the businesses you
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hold an ownership interest in, such as sole proprietorships,
partnerships, Joint ventures, corporations, or {imited lability
corporalions (other than the applicant firm), Do not reduce
the value of these entries by any loans from the outside firm
to the DBE/ACDBE applicant business.

Liabilitl

Movrtgages on Real Estate: Enter the total balance on all
morigages payable on real estate on page 1.

Loans on Life Insurance: Enter the tolal valuc of all loans
due on life insurance policics on page 1, and complete
section 5 on page 2,

Notes & Accounts Payable to Banlcand Others; On page
1, section 2, enter details concerning any liability, including
name of notehelders, original and current balances, payment
terms, and security/collateral informaticn. The entries should
include automobile installment accounts. This should not,
hewever, include any mortgage balances as this information
i captured in section 4. Do not include loans for your
business or morignges for your properties in this section.
You may be asked to submit copy of note/security
agreement, and the most recent account statement,

Other Liabilities: On page |, enler the total value due on all
other labilities not listed in the previous entries, Tn scction
8, page 3, report the name of the individual obligated, names
of co-signers, description of the liability, the name oF the
entity owed, the date of the obligation, payment amounts and
terms. Note: Do not include contingent liabilities in this
section. Contingent linbilities ars Fabilities that belong to
you only iF an event(s) should occur, For example, If you

have co-signed on a relative’s loan, but you sre not
responsible for the debt until your relative defaults, that isa
contingent {lability. Contingent liabilities do not count
toward your net worth until they become actual liabilities,

Unpald Taxes: Enter the total amount of all taxes that are
currently due, but are unpaid on page 1, and complete
section 8 on page 3. Contingent tax liabilitics or anticipated
taxes for current year should not be included. Describe in
detail the name of the individual obligated, hames of co-
signers, the type of unpaid tax, to whom the tax is payable,
due date, amount, and to whal property, if any, the tax lien
attaches. 1 none, state “NONE.” You must include
documentation, such as tax liens, to support the amounts,

Trausfers of Assets:

Transfers of Assets: Il you checked the box indicating yes
on page 3 in this category, provide details on all asset
transfers (within 2 years of the date of this personal net
worth statement) to a spouse, domestic pariner, relative, or
enlity in which you have an ownership or beneficial Interest
including a trust. Include a descriplion of the assel; names of
ndividuals on the deed, title, note or other instrument
indicuting ownership righls; the names of individuals
receiving the rssets and thelt relation lo the transferor; the
date of the iransfer; and the value or considerntion received.
Submit documentation requested on the form related to the
transfer,

ffidavit

Be sure to sign snd date the statement, The Personal Net
Worth Statement must be notarized
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b RANSPORTATION
NMDOT DBE PROGRAM MANUAL
APPENDIX E - INDIVIDUAL DETERMINATIONS OF SOCIAL AND ECONOMIC DISADVANTAGE

{Ref: Appendix E to 49 CFR Part 26 - Individual Determinations of Social and Economic Disadvantage)

The following guidance is adapted, with minor modifications, from SBA regulations conceming social and economic
disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

Social Disadvantage

1. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or cultural bias
within American society because of their identities as members of groups and without regard to their individual
qualities. Social disadvantage must stem from circumstances beyond their control. Evidence of individual social
disadvantage must include the following elements:

{A} At least one objective distinguishing feature that has contributed to social disadvantage, such as race, ethnic
origin, gender, disability, long-term residence in an environment isolated from the mainstream of American society, or
other similar causes not common to individuals who are not socially disadvantaged;

(B) Personal experiences of subslantial and chronic social disadvantage in American society, not in other countries;
and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage. Recipients will
consider any relevant evidence in assessing this element. In every case, however, recipients will consider education,
employment and business history, where applicable, to see if the totality of circumstances shows disadvantage in
entering into or advancing in the business world.

(1} Education. Recipients will consider such factors as denial of equal access to institutions of higher education and
vocational training, exclusion from social and professional association with students or teachers, denial of educational
honors rightfully eamed, and social patterns or pressures which discouraged the individual from pursuing a
professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions and other aspects of
professional advancement, pay and fringe benefits, and other terms and conditions of employment; retaliatory or
discriminatory behavior by an employer or labor union; and social patterns or pressures which have channeled the
individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital, acquisition of
credit or capital under commercially unfavorable circumstances, unequal treatment in opportunities for government
contracts or other work, unequal treatment by potential customers and business associates, and exclusion from
business or professional organizations.

il. With respect to paragraph |.{A} of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and high rates of unemployment, Many physical and attitudinal barriers remain to their
full participation in education, employment, and business opportunities available to the general public. The Americans
with Disabilities Act (ADA) was passed in recognition of the discrimination faced by people with disabilities, 1t is
plausible that many individuals with disabilities—especially persons with severe disabilities (e.g., significant mobility,
vision, or hearing impairments}—may be socially and economically disadvantaged.

lll. Under the laws concerning social and economic disadvantage, people with disabilities are not a group presumed
to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of disadvantage by



individuals with disabilities, making a case-by-case judgment about whether such an individual meets the criteria of
this appendix. As public entities subject 1o Title Il of the ADA, recipients must also ensure their DBE programs are
accessible to individuals with disabilities. For example, physical barriers or the lack of application and information
materials in accessible formats cannot be permitted to thwart the access of potential applicants to the certification
pracess or other services made available to DBEs and applicants.

Economic Disadvantage

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability io compete
in the free enterprise system has been impaired due to diminished capital and credit opportunities as compared to
others in the same or similar line of business who are not socially disadvantaged.

(B) Submission of narrative and financial information,

(1) Each individual claiming economic disadvantage must describe the conditions which are the basis for the claim in
a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will examine
factors relating to the personal financial condition of any individual claiming disadvantaged status, including personal
income for the past two years (including bonuses and the value of company stock given in lieu of cash), personal net
worth, and the fair market value of all assets, whether encumbered or not. Recipients will also consider the financial
condition of the applicant compared to the financial profiles of small businesses in the same primary industry
classification, or, if not available, in similar lines of business, which are not owned and controlled by socially and
economically disadvantaged individuals in evaluating the individual's access to credit and capital. The financial
profiles that recipients will compare include total assets, net sales, pre-tax profit, sales/working capital ralio, and net
worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual claiming
disadvantaged status any assets which that individual has transferred to an immediate family member, or to a trust, a
beneficiary of which is an immediate family member, for less than fair market value, within two years prior to a
concemn's application for participation in the DBE program, unless the individual claiming disadvantaged status can
demonstrate that the transfer is to or on behalf of an immediate family member for that individual's education, medical
expenses, or some other form of essential support.

(2} Recipients will not attribute to an individual claiming disadvantaged status any assets transferred by that individual
to an immediate family member that are consistent with the customary recognition of special occasions, such as
birthdays, graduations, anniversaries, and retirements.

(3) In determining an individual's access to capital and credit, recipients may consider any assets that the individual
transferred within such two-year period described by paragraph (D){1) of this appendix that are not considered in
evaluating the individual's assets and net worth {e.g., transfers to charities).
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RANSPORTATION Appendix F

'\x..,,,“ . j Appendix F
UNIFORM CERTIFICATION APPLICATION
DISADVANTAGED BUSINESS ENTERPRISE (DBE) /
AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE {ACDBL)
49 C.F.R. Parts 23 and 26

Roadmap for Applicants
1. Should 1 apply?
You may be cligible to participate in the DBE/ACDBE program if:

* The firm {s a for-profit business that performs or seeks (o perform transportation related work (or a concession
activity) for a recipient of Federnl Transit Administration, Federal Highway Adminlstration, or Federal
Aviation Adininistration funds,

¢ The finn is at least 51% ovwned by a soclally and economically disadvantaged individual(s} who also controls it,

¢ The firm's disadvantaged owners are U.S. citizens or lawfully admitted permanent residents of the U.S.

® The firm meels the Small Business Administration’s size standard apd does not exceed $23.98 million in gross
annuat receipts for DBE ($56.42 million for ACDBES). (Olher size standards apply for ACDBE that are
banksfiinancial [nstitutions, car rental campanies, pay telephone firms, and automobile dealers.)

2, How do 1 apply?

First time applicants for DBE certilication must complete and submit this certification application and related
material fo the certifying agency in your home state and participate in an on-site interview conducted by that
agency. The attached document checklist can help you locale the items you need to submit to the agency with your
completed spplication. If you fail to submit the required documents, your application may be delayed and/or
denied. Firms already certificd es a DBE do not have to complete this form, but may be asked by cerdifying
ageneics outside of your honie state to provide a copy of your initiat application form, supporting documents, and
any other information you submitted to your home state to obtain certification or to any other state related 1o your
certificniion.

3. Where can [ sead my application? NMDOT OEOP, DIBE Centification, 1396 Pachcen 51, Ste. 201, Santa Fe, NM 87505

4. Who will contact me about my application and what are the eligibliity standards?

The DBE and ACDBE Programs require that al) U.S, Depariment of Transportation (DOT) recipieris of federal
assistance participate in a statewide Unified Certification Program (UCP), The UCP is n one-stop cerlification
program that cliininates the need for your firm to abtain certification from multiple centifying agencles within your
stale, The UCP is responsible for certifying firms and maintaining a database of certificd DBEs and ACDBES for
DOT grantees, pursuant to the eligibility standards found in 49 C.F.R. Pacls 23 and 26.

5, Where can I find more Information?
U.8, DOT—hitps:/Awww.civilrights.dot.gov/ {This site provides useful links to the rules and regulations governing
the DBE/ACDBE program, questions and answers, and other pertinent information)

SBA-—Smoll Business Size Standands matched to the Nonh American Industry Classification System (NAICS):
hutpfanvv.census.govieos/wwiaics/ and hitp:#wwaw.sha govicontent/table-small- business-size-standards,

In collecting the information requested by this form, the Department of Transportation {Department) complics with the provisions of the
Pederal Freedom af Information and Privacy Acts {5 U.5.C. 552 and 552a). The Privacy Act provides comprehensive pratections for your
personal inforntion. This includes how information s collected, used, disclosed, stored, and discarded. Your information will not be disclosed
to third partles withaut your consent. The information collected will be used solely to determine your finn's eligibility to participato in the
Department’s Disadvantaped Business Enterpriso Program as defined in 49 CFR §26.5 and the Airpon C lon Disad ged Busi
Enterprise Program as defined in 49 CFR §23.3. You may review DOT's complele Privacy Act Statement [n the Pedesal Reghster published an
April 11, 2000 (55 FR 19477),

Under 49 C.F.R. §26.107, dated February 2, 1999 and January 28, 2011, if a1 any time, the Department or a recipicnt has reason {0 believe that
any person of firms has wilifilly and knawingly provided incorrect infornation ot mads false statements, the Department may indliate
suspension or dehamient groccedings again the person of firm under 2 CFR Patts (80 ansd 1200, Nonprocurement Suspension and
Departinent, take enforcement action under 49 C.F R, Part 31, Program Fraud and Civil Remedics, and/or refer the makter fo the Depatment of
Juslice for criminal prosecution under 18 U §.C. 100, which prohibits false stalements in Federol progranis.
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INSTRUCTIONS FOR COMPLETING THE
DISADVANTAGED BUSINESS ENTERPRISE (DBL)
AIRPORT CONCESSIONS DISADVANTAGED BUSINESS ENTERPRISE (ACDBE)
UNIFORM CERTIFICATION APPLICATION

NOTE: Al participading firms must be for-profit enterprises, If your firm is not for profit, then you do NOT qualify for
the DBE/ACDBE program and shoutd not complete this application. If you require additional space for any question in
this application, plesse altach additional sheets or copies as needed, iaking cave to indicate on cach attached sheet/copy

the section and number of this application ta which it refers,

Section 1: CERTIFICATION INFORMATION

A,
0

@

ey
W
(3)
@)
)]
)

Basic Contact Infoermation

Enter the contact neme and title of the person
completing this application and the person who will
serve as your finn's contact for this application.

Enter the legal name of your firm, as indicated in your
firm's Anticles of Incomporalion or charter.

Enter the pritary phone number of your firm.

Enter a secondary phone number, il any.

Enter your finn’s fax number, i any,

Enter the contact person’s email addruss.

Enter your firm’s website addresses, iTany.

Emter the street address of the finn where ils offices
are pliysically located (s0f a PO, Box).

(9) Enter the mailing address of your fiom, if' it is different

B.

from your firm's street address.

Prior/Other Certifications ant Applications

(10} Check the appropriete box indicating whether your

firm is cumenily certified in the DBE/ACDBE
programs, and pravide the name of the certifying
agency that cedified your finm, List the dates of any
site visits conducted by your home siate and any other
slates or UCP" members. Also provide the nmnes of
stale/UCP members that conducted the review.

(1) Indicate whether your firm or any of the persons listed

has ever been denfed certification os a DBE, 8(a), or
Small Disadvantoged Business (SDB) finn, or state
and local MBEAVBE finm. Indicate if the fimm hias
ever been decertificd from one of these progruns.
Indicate if the application was withdrawn or whether
the firm was debarred, suspended, or otherwise had its
bidding privileges denied or teslricted by any state or
local agency, or Federal entity. IT your answer is yes,
identify the name of the agency, and explain fully the
nature of the action in the space provided. Indicate i
you have cver appealed this decision to the
Department and if so, attach a copy of USDOT’s final
agency decision(s).

Section 2: GENERAL INFORMATION

A. Business profile:
{1) Give a concise deseription of the finn's primary

activitics, the product(s) or services the company
provides, or type of construction. If your company
offers more than one producservice, list primary
product or service first (attach edditional sheets if
necessary). This deseription may be used in our UCP
online dircciory il you are certified as a DDBE,

(2) If you know the appropriate NAICS Code for the
line(s) of work you identified in your business profile,
enter the codes in the space provided.

(3 Swute the date on which your firm was cstablished as
slated in your firm's Anicles of Incorporation or
clarter,

(4} State the date each person became a firm owner.

(5) Check the appropriate box describing the manner in
which you and each other owner acquired ownership
of your firm. If you checked “Qther,” explain in the
space provided.

(6) Check the approprinte box that indicates whether your
irm is “for profit.” 1f you checked "No,” then you
de NOT qualify for (he DBE/ACDRE program and
should not complele this application. All pariicipaling
firms must be for-profit enterprises. [Tthe fiom is a for
profil enterprise, pravide the Federal Tax ID number
as stated on your firm’s Federal tax retum,

{7) Check the appropriatc box thiat describes the type of
legal business structure of your firm, as indicated in
your firm's Aricles of Incorporation or similar
docement, [dentify all joimt ventore parners if
applicable. If you checked “Other,” briefly explain in
the space provided.

{8) Indicate in the spaces provided how many employces
your finn las, specifying the number of employees
who work on a full-fime, part-thne, and seasonal basis.
Attach a list of employees, their job titles, and dates of
employatent, to your application.

{9) Specify the ion’s pross receipts for cach of the past
three years, as stated in your finn's filed Federal tax
relums, You mwst submit complete copies of the
fimy's Federal 1ax returns for each year. IT there are
any affilintes or subsidiaries of the applicant finn or
owners, you must provide these firms' gross receipls
and submit complete copivs of these Amis) Federal
tax returms. Afiilintion is defined in 49 C.ER, §26.5
and 13 C.F.R, Past 121.

B, Relationships and Dealings with Other Businesses

(1) Check the appropriate box that indicates whether your
firm is co-located al any of its business locations, or
whether your firm shares a (elephone numbes(s), a
post office box, any office space, a yard, warehouse,
other facilitics, any cquipment, financing, or any
office stafl and/or employees with any other business,
arganization or entity of any kind. If you answered
“Yes,” then specify the name of the other fimm(s) and
fuily explain the nature of your relationship with these
other businesses by ideatifying the business or person
with whom you have any formal, infonmal, writien, or



*oral agreement. Provide an explanation of any ilems

shared with other firms ini the space provided,

(2) Check the appropriate box indicating whether any
other firm cuirently has or had an ownership interest
in your firm at preseod or at any time in the past. [fyou
checked yes, please explain.

(3) Check the appropriste box that indicates whether at
present or st any time in the past your finn:

{a) cver cxisted under different ownership, a different
type of awncrship, or a different name;

(b) -existed ns a subsidiary of any other firm;

{c) existed as a partnership in which one or mare of the
partners arc/were other ficnis;

(d) owned any percentage of any other finn; and

{¢) had any subsidiatics of its own,

() served as & subcontractor with another finn

constituting more than 25% of your firm’s receipts.

If you answered “Yes” to any of the questions in (3)(a-f),
you may be asked 1o explain the arrangement in detnil,

Section 3: MAJORITY OWNER INFORMATION

Identify all individuals or holding companics with any
ownership interest in your finn, providing the infonnation
requested below (if your firm has more than one owner,
provide completed copies of this section for each owner):

A, Tdentify the majority owaer of the firm holding 51%
or mere ownership interest

(1} Bnter the full nzne of the owner.

(2} Enter histher title or position within your firm,

(3} Give hig/her home phone number,

(4} Enter histher home (street) address,

(5} Indicate this owner’s gender,

(6) Identify the owner's cthnic group membership. If you
checked “Other,” specify this owner’s ethnic
group/identity not otherwise listed,

(7} Check the approprisle box o indicate whether this
owner Is a US. citizen or a lawfully admitied
permanent resident, I this owner is neither a US,
citizen nor & Jawfilly admitted permanent resident of
the U.S., then this owner is NOT eligible for
certification as a DBE owner.

(8) Enter the number of years during which this owner has
been an owner of your firm.

(9) Indicate the perceninge of the total ownership this
person holds and the dale acquired, including (if
appropriate), the class of stock owned,

(10) Indicate the dollar value of this owner’s initial
investment to acquire an ownership interest in your
firm, broken down by cosh, real estate, cquipient,
and/or other investment. Deseribe how you acquired
your business and attach documentation substantinting
this investment.

B. Addilienal Owner Information

{1) Describe the familial relationship of this owner to each
other ower of your firm and employees.

(2) Indicate whether this owner perforins a management
or supervisory function for any other business. If you

checked “Yes,” state the namc of the other business
and this owner's funclionditle held in that business.

{3) (n) Check the appropriate box ihat indicates whether
this owner owns or works for any other firm(s) that
has poy refationship with your fiem. If you checked
“Yes,” identify the name of the other business, the
nature of the business relatianship, and the owner's
function at the finn,

(b) If the ownier works for any other fimm, non-profit
arganization, or is engaged in any other activily more
than 10 hours per week, please identify this activity.

(4) (a) Provide the personal net worth of the owner
spplying for certification in the space provided.
Complete and attach the accompanylng “Personal Net
Worth  Statement  for DBE/ACDBE  Program
Eligibility” with your application. Note, complete this
section and accompenying statement only for each
owner applying lor DBE qualification (i.c., for each
owner cleiming 1o be socially and economically
disadvantaged).

(b) Check the appropriate box that jndicates whether any
trust has been created for the benefit of the
disadvantaged owner(s). I you answered “Yes,” you
may be nsked to provide a copy of the trust
instrument,

(5) Check the appropriate to indicate whether any of your
hnmediate family members, managers, or employess,
owit, manage, or are associated with another company.
Immediate famity member is defined in 49 C.F.R.
§26.5. Il you answered “Yes,” provide the name of
cach person, your relationship (o them, the name of
tle company, the type of business, and whether they
own or manage the company.

Section 4; CONTROL

A. Identify the firm's Officers and Doard of
Divectors

(1) In the space provided, stale the name, tille, date of
appointnent, ethnicity, and gender of each officer.

(2) In tho space provided, state the name, ttle, dale of
appointweat, ethnicily, ond gender of each individual
serving on your finn’s Board of Direclors.

(3) Check the approprinte box to indicate whethee any of
your finn's officers andfor dircclors listed above
performs a management or supervisory function for
any other business. If you enswered “Yes,” [dentify
cach person by name, hisher title, the name of the
other business in which s/he is involved, and higher
function performed in that other business.

{4) Check the appropriate box thal indicates whether any
of your {inm's officers andfor dircclors listed above
own or work for any ather firm({s) that has =
relationship with your firm. (e.g., ownership interest,
shared offtce space, financial nvesiments, equipment
leases, personnel sharing, etc.) If you answered *Yes,*
identify the name of the finr, the individual's name,
and the nature of histher business relationship with
that ather firm,
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B. Duties of Owners, Officers, Direclors, Manngers and
Key Personnel

(1), (2) Specify the roles of the majority and minarity
owilers, directors, oflicers, and managers, and key
personnel who controt the fimctions listed for the business.
Submit résumés for cach ownter and non-owner identificd
below, State the name of the individual, title, race and
gender and percentage ownership if any. Circle the
frequency of each person’s involvement as follows:
“always, frequently, seldom, or never” in cach area.

Indicatc whether any of the persons listed in this section
perform a managemenl or supervisory function for any
other business, Identify the person, business, and their
title/function. Identify if any of the pesons listed above
own or work for any other firm(s) thal has a relationship
with this [inn (e.g. ownership interest, shared office space,
financial investment, cquipment, leases, personnel sharing,
cic.) If you answered *“Yes,” describe the nature of hisher
business relationship with that other firm.

C. Inventory: Indicate finm invenlory in these colegorics:

(1} Equipment and Vehicles
State the make and model, and current dollar value of
each piece of cquipiment and motor vehicle held and/or
used by your finm. Indicate whether each picce is
cither owned or leased by your finu or owner, whether
it is used as collateral, and where this ilem is stored.

(2) Office Space
State the sireet address of each office space held
andfor used by your firm. Indicate whether your firm
or owncr owns or leases the office space and the
current dollar value of thit propenty or its lease.

(3) Storage Space
State the street address of each storage space lield
andfor used by your firm. Indicate whether your firm
or owner owns or lcascs the storage space and the
current dollar value of that praperty or its lease.
Provide a signed lease agreement for cach property.

D. Docs your firm rely on any other firm for
managenment functions or employee payroll?

Check the appropriate box that indicates whether your firm
relies on any other finn for mansgement fanclions or for
employee payroll, If you onswered “Yes,” you may be
esked to explain the nature of thal reliance and the extent to
which the other finn carries out such funciions.

E. Financial / Banking Information

Banking Infornation. State the name, City and State of
your finn's bank. In the space provided, idemtify die
persons able to sign chiccks on this account. Provide bank
authorization awd signature cards

Bonding Information, State your firm's bonding limits (in
dollars), specifying both the aggregate and project limits.

F. Sources, amounis, and purposes of money loaned o
your firm, including the names of persons or firms
guaranteeing the loan,

Stale the nome and address of each source, the name of
person securing the loan, original dollar amount and the
current balance of each loan, and the pumpose for which
cach loan was made lo your finn. Provide copies of signed
loan agreements and security agreements

G. Contributions or transfers of nssets tol/lrom your
firm and to/from any of its owners or another
individual over the past twa years:

indicate in the spaces provided, the type of contribution or
asset thal was transferred, its cumrent dollar value, the
person or firm from whom it was transferred, the person or
firm (o whom it was transferred, the relationship between
the two persons andfor finns, and the date of the transfer.

H, Current licenses/permits held by any ewner or
employee of your firm,

List the name of each person in your fimy who holds a
professional Jicense or pennit, the type of permit or license,
the expiration datc of the permit or license, and issuing
State of the license or pennit. Attach copies of licenses,
license renewal forms, pennits, myd haul authority forms.

1. Largest contracts completed by your firm in the past
three years, if any.

List the name of each owner or contractor for ench contract,
the name and location of the projects under cach contract,
the type of work performed on cach contract, and tle dollar
value of cach contrel.

J. Largest active jobs an which your fivm is currently
working.

For cach aclive job listed, state the name of the prime
contractor and the project iumber, the location, the type of
work performed, the project stan date, the anticipated
complelion date, and the doflar value of the contract,

AIRFORT CONCESSION (ACDBE) APPLICANTS
Identify the concesston space, address and location at the
airport, the value of the properly ar lease, and fees/lease
payinents poid o the aiport. Provide information
concerning any other airport concession businesses the
applicnt firm or any affilile owns and/or operates,
including name, location, typs of concession, and start date
of the concession enterprise.

AFFIDAVIT & SIGNATURE

The Affidavit of Cedification must accompany your
application for certification, Carefully read the attached
allidavit in its cntircty. Fill in the required information for
each blank space, and sign and date the aflidavit in the
presence of & Notary Public, whe must then notarize the
fonn,



Section 1: CERTIFICATION INFORMATION
A. Basic Contact Information

(1) Contact person and Title: {2) Legal name of firm:

(3 Phone#: () - (4) Other Phone #: ( ) - (5) Fax#: ( ) -
(6) E-mall: (7) Firm Websites:

(8) Street address of firm o £.0. Box): City: County/Parlsh: State:  Zip:

(9) Mailing address of firm (ifdifferens): City: County/Parish; State: Zig:

B. Prior/Other Certifications and Application

(10) Is your firm currently certified for any of the following U.S. DOT programs?
O DBE U ACDBE Names of certifying agencies:

® If'you are certified in your iome slale as a DRE/ACDBE, you do pot have to camplete Lhis epplication for otlier sates.
Ask your stale UCP abaul the interstate cevtification process.

List the dates of any site visits conducted by your home state and any other states 0rr UCP members;

Date /[ Slate/UCP Member; Date __ / _/  Stale/UCP Member:

(11) Indicate whether the firm or any persons listed (n this application have ever been:
() Denied certification or decertified as a DBE, ACDBE, 8(a), SDB, MBE/WBE firm? O Yes ONo
(b) Withdrawn an application for these programs, or debarred or suspended or otherwise had bidding privileges
denied or restricted by any state or local agency, or Federa! entity? O Yes O No

If yes, explain the nature of the action. (if you appealed the decision to DOT or another agency, aftach a copy of the decislon

Section 2: GENERAL INFORMATION
A. Business Profile: (1) Give a concise description of the firm’s primary activities and the product(s) or service(s)
it provides. If your company offers more than one product/service, list the primary product or service first. Please
use additional paper if necessary. This description may be used in our database and the UCP online directory if you
are certified as a DBE or ACDRE.

(2) Applicable NAICS Cades for this line of work Include: o
(3) This firm was established on ' ) (4) I/We have owned this firm since: i

(5) Method of aequisition (Check alf that apply):
(] Started new business O Bouglit existing business 0 Inherited business 0 Secured concession
Q Merger or consolidation O Other (explain)
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(6) Is your firm “for profit*? 0 Yes ONo—s  ® STOP! Ifyour firm is NOT fat-profit, then you do NOT

i {
Federal Tax 1D¥ qualify for this program and should not fill out this application. @

\'h;"._ﬂ

(7) Type of Legal Business Structure: (check all that apply):

Q Sole Proprietorship Q Limited Liability Partnership
O Partnership QOCorporation
O Limited Liability Company O Joint Venture (Identify all JV pariners )

Q Applying as an ACDBE Q Other, Deseribe

(8) Number of employees: Full-time __ Part-time Scasonal Tatal
(Provide a list of employees, their job fitles, and dates of employment, to your application).

(9) Specify the firm’s gross receipts for the last 3 years, (Supmir complete copies of the firm’s Federal tax returns for
cach year. If there are affifiates or subsidiarles of the applicant firm or owners, You must submit complete copies of these
Jirms’ Federal tax retnrns).

Year Gross Receipls of Applicant Finn § ) Gross Receipls of Affiliate Finms $ L
Year ______ Gross Receipls of Applicant Firm $ Gross Receipts of Affiliate Firms § o
Year _ Giross Receipts of Applicant Firm$ Gross Receipts of Afliliate Firms $ _

B. Relatignships and Dealings with Other Businesses

(1) Is your firm co-located at any of ifs business locations, or does it share a telephonie number, P.O. Box,
office or storage space, yard, wnrehouse, facilities, equipment, Inventory, financing, office staff, and/or
employecs with any other business, organization, or entity? O Yes O No

if Yes, explain the naitre of yaur relationship with these other businesses by identifying the business or person with whom you
have any formal, informal, writien, or oval agreement. Also detall the items shared

(2) Has any other firm had an ownership interest in your firm st present or at any time in the past?
Q Yes O No If Yes, explain

(3) At present, or at any time in the past, has your firm;
(a) Ever existed under differcnt ownership, a different type of ownership, or a different name? O Yes O No
(b} Exisled as a subsidiary of any other firm? O Yes O No
(c) Existed as a partnership in which one or more of the partners arc/were other firms? Q Yes 0 No
(d) Owned any percentage of any other firm? O Yes @ No
(c) Had any subsidiaries? O Yes 0 No
(f) Served as a subcontractor with another firm constituting more than 25% of your firm’s receipts? O Yes O No

(Y you answered “Yes" to any of the questions in (2) end/or (3){a)-(f}, you niay be asked 1o provide further details and explain
whether the arrangement continues).
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Section 3: MAJORITY OWNER INFORMATION

A, Identify the majority owner of the firm holding 51% or more ownership Interest.

(1) Full Name: I (2) Title: (3) Home Phone #:
¢ ) -
(4) Home Address (Sirvet and Number): City: State: Zip:
(8) Number of years as owner:
(5) Gender: () Male (1 Female (9) Percentage owned: %
Class of stock owned:
(6) Ethnic group membership (Check alf that apply): Date acquired
O Black Q Hispanic (10) Initial investment to  Type Dollar Value
O Asian Pacific (3 Native American acquire ownership Cash 5
O Subcontinent Asian interest in firm: Real Estate $
O otk If Equipment $
or bpecif) Other $
(M U.S. Cliizenship: Describe how you acquired your business:
O Started business myself
QO U.S. Citizen Q it was a gifi from:
0 Lawfully Admitted Perimanent Resident O [bought it from:
O  [inherited it from:
Q Other
{Attach docrmentation substantiating your investment)

B. Additional Owner Information
(1} Describe familial relationship to other owners and employces:

(2) Does this owner perform a management or supervisory funciion for any other business? U Yes Ol No
If Yes, identify: Name of Dusinesy; Function/Title:

(3)(a) Does this owner own or work for any other firm(s) that has a relationship with this firm? (e.g, owmership
Interest, shared office space, financial investments, equipment, leases, persamnel sharing, ere) 1 Yes T No
Identify the name of the business, and the nature of the relationship, and the owner’s function at the firm:

(b) Does this owner work for any other firm, non-profit organization, or is engaged in any other aetivity
mere than 10 hours per week? If yes, identify this aclivity:

(4)(n) What Is the personal net wovth of this disadvantaged owner applying for certification 7 §

(b)Has any trust been created for the benefit of this disadvantaged owner(s)? QO Yes O No
(If Yes, you may be asked to pravide a copy of the irust Instrument).

(5) Do any of your Immediate family members, managers, or employees own, manage, or are associnted with
another company? U Yes O No If Yes, provide their name, relationship, company, type of business, and
indicate whether they own or manage the company: (Please attach extra sheets, If needed):
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Section 3;: OWNER INFORMATION, Cont'd,

A. Identify all individuals, firms, or holding companies that hold LESS THAN 51% ownership interest In the ==

firm (dttach separate sheets for each additional owner)

(1) Full Name: (2) Title:

(3) Home P'hone #;
¢ ) )

(4) Home Address (Street and Number):

hen 00

Clty: State; Zip:

(5) Gender;: O Male O Female
(6) Ethnic group membership (Check all that appiy)

0 Black Q Hispanic

O Astan Pacific [ Native American
0 Subcontinent Asian

Q Other (specif)

(7) U.S., Citizenship:

QO U.S. Citizen
O Lawfully Admitted Permanent Resident

{8) Number of years as owner:

{9) Percentageowned: .~ %
Class of stock owned;
Date acquired

(10) Initial investment to  Type Dollar Value
acquire ownership Cash $

interest in firm: Real Estate $
Equipment §
Other 5

Describe how you acquired your business:
O Started business myself
O It wasagift from:

O Ibought it from:

O 1inherited it from:

O Other

{Attach documentation substantiating your investment)

B. Additional Owner Information

(1) Describe familial relationship to other owners and emiployees:

(2) Does this owner perform a management or supervisory function for any other business? [ Yes O No

If Yes, identify: Name of Business:

Function/Title:

(3)(a) Does this owner own or work for any other firm(s) that has a relationship with this firm? (e.g, awnership

Interest, shared office space, financlal invesiments, equipmen, leases, personnel sharing, ere) [ Yes [ No
Identify the name of the business, and the nature of the relationship, and the owner's function at the firm:

(b) Does this owner work for any other firm, non-profit organization, or is engaged In any other activity
more than 10 hours per week? If yes, identify this activity:

(4)(n} What Is the personal net worth of this disndvantaged owner applylng for certification? §

()Has any trust been created for the benefit of this disadvantaged owner(s)? O Yes O No
(If Yes, you may be asked to provide a copy of the trust instrument).

(5) Do any of your immediate family members, managers, or employees own, nianage, or are associated

with another company? O Yes 0 No If Yes, provide their name, relationship, company, type of

business, and indicate whether they own or manage: (Please atiach exira sheets, if needed):
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Section 4: CONTROL:

A. Identify your firm's Officers and Board of Directors (if addilonal space is required, attach a separate sheel):

Name Title Date Ethniclty
Appointed Gender

(1) Officers of the Company | {8)
{b)
{c)
{d)
(2) Board of Directors (a)
(b}
(c)
(&)

(3) Do any of the persons listed above perform a management or supervisory function for any other business?
O Yes Ol No If Yes, identify for cach:

Person: Title:

Business: Function:
Person: Titles

Business: Function: __

(4) Do any of the persous listed in section A above own or work for any other firin(s) that has a relationship

with this firm? (e.g, ownership inierest, shared office space, financial investments, equipmen, feases, personnel sharing, etc.)
Q Yes O No  If Yes, identify for each:

Firm Name: Person:
Nature of Business Relationship:

B. Dutles of Owners, Officers, Directors, Managers, and Key Personnel
L. (Mentify your firm's management personnel who control your firm b the following areas (Attach separate sheets as needed),

Majority Owner {51% or more) Minority Owner (49% or less)

A= Always S = Seldom ?f::'w: ¥;::“==

- = tle: e
il ELL R NS BT Percent Owned: Percent Owned:
Sels policy for company direclion/scope | A F 8 N A F S N
of operations 0 0O O [ O O 0 [
Bidding and estimating A F OJIsCOJIN_ [OJA OJF O]s O~ [}
_Major purchasing decisions A F OJISCIIN _ OJJA OJIF [J]s OIN 0
Matkeling and sales A F ]IS N _[JlA CHE OJls [N ]
Supervises field operations A F []]s N A [Ilr is _COIIN - O
Attend bid opening and letings A JF [Jis N A OJIF Os QIwN (]
Perform oftice management (billing, A F s N A F 8 N
accounts receivnblelagn)'ah!c. etc.) i O O O O O [ [ [
Hires and fires management stafl A F OIS PN CJ]A F_[]S N [0
Hire and (irc field siaff or crew A F CISCIIN  OlA _[CI(F s ON_ [
Designates profits spending or investment| A F S IIN _ ElhAa BEJIF 5_‘ s [N ]
Obligates business by contract/credit A F SN PdlAa CJIF EWHs N 0O
Purchase equipment A F OsE)IN BJlAa CJIF s [OIN - [
Sipns business checks A [CJIF [CIIS 1IN 1A OIF 3ls [N (|
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2, Complete for all Officers, Directors, Managers, and Key Personnel who control the following functions for
the firm. (dtrach separate sheets as needed).

Officer/Direciot/Manager/Key Personnel | Officer/Director/Manager/ Key Persannel

A= Always S =Seldom #:m ¥s:;m
= = itle: itle:

UG U B L Race and Gender: Race and Gender:

Percent Owned: Percent Owned:
Sets policy for company direction/scope | A F s N A F S N
of operations ] | Cl O [ | | (| |
Bidding and estimating A F [Jis OIN O ACIF O|s O|NO
Major purchasing decisions A F s N 3 A F s I[N ]
Markeling and sales A T S CIIN O] ALCIF s CIIN I
Supervises figld operations A F s OIN E_ A F IS l I N )
Altend bid opening and lettings A F []ls LN ALJF CJIs LIIN O
Perform office management (billing, A F S N A F s N
accounts receivable/payable, elc.) B ol O [ Op O 1 I
Hires and fires manngement stafl A F S CJIN 13 ALNF (18 Oln
Hire and fire field staff or crew A F s | { N ll A LJ)E 5 E N %
Designates profits spending or investmentj A [ K F S N AI iF S N
Obligates business by contract/credit A [JF S N O ALIF s E N %
Purchage equipment A F 8 N [ A F L1]S N
[ Signs business checks A _[JF 5 N [ ACOF CJ1s CJN

Do any of the persons listed in B! or B2 perform a management or supervisory function for any other business? If Yes,
identify the person, the business, and their tille/function:

Do any of the persons listed above own or work for any other finn(s) that has a relationship with this firm? (c.g,

ownership interest, shared office space, financiol investments, equipment, leases, personnel sharing, etc.) [f Yes, describe the nature of
the business rclationship;

C. Inventory: Indicate your firm's inventory in the following categorics (Please attach additional sheets [f needed);

1, Equipment and Vehicles

Make and Model Current Owned or Leasecd Used as collateral?  Whete Is ltem stored?
Value by Firm or Owner?

bl e B A -l o

2. Office Space
Street Address Owned or Leaseit by Firm or Owner? Current Yalue of Property or Lease
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)

3. Storage Space (Provide signed lease agreemenis for the praperiles fisted) \ j
'-_.“_ w =

Strect Address Owned or Leased by  Current Value of Property or Lease
Firm or Owner?

D. Docs your firm rely on any other firm for management functions or employee payroll? O Yes 0 No

E. Financial/Banking Information (Provide bank anthorization and signature cards)

Name of bank: City and State:
The fallowing individuals are able to sign checks on this account:

Name of bank: City and State:
The following individuals are able to sign checks on this account;

Bonding Information: If you have bonding capacity, identify the firm's bonding aggregate and project limits:
Apgregale limit $ Project limit $

F. Identify all sources, amounts, and purposes of money loaned to your firm including from fingncial
institutions. Identlfy whether you the owner and any other person or firm loaned money 1o the applicant
DBE/ACDBE. Include the names of any persons or firms guaranteeing the loan, if other than the listed owner,
(Provide copies of signed loan agreemenis and securlty agreements).

Name of Source Address of Source Name of Person Orlginal  Current Purpose of Loan
Guarantecing the Amount  Balance
Lonn

| I, .

2- - — —

3.

G. List all contributions or transfers of assets to/from your firm and to/from any of its owners or another
Individunl over the past two years (Attach additional sheefs if needed);

Contribution/Asset Dollar Value  From Whom To Whom Relationship  Date of
Transferred Transferred Transfer

H. List current licenses/permits held by any owner and/or employee of your firm
(e.g. contractor, engineer, architeci, efc }{Attach additional sheets [f needed):

Name of License/Permit Holder Type of License/Permit Expiration Date State

U.S. DOT Uniform DBE/ACDBE Certificalion Application » Page 11 of 14




L List the threc largest contracts completed by your firm in the past three years, if any:

()

Name of Name/Location of Type of Work Performed Dollar Value of

Owner/Coniractor Project
L. -

Contract

J. List the three largest active jobs on which your firm is currently working:

Name of Prime Locafion of Type of Work Profect  Anticipated
Contractor and Project Project Start Date  Completion
Number Date

Dollar Value
of Contract

AIRPORT CONCESSION (ACDBE) APPLICANTS ONLY MUST COMPLETE THIS SECTION

Identify the following information concerning the ACDBE applicant firm:

Concession Space Address / Location at Valu roperty or F ¢ Payments
Airport Lease Paid to the Alrport

Provide information concerning any other airport concession businesses the applicant firm or any affiliate owns

and/or operates, Including name, location, type of concession, and start date of concession

Name of Concession Location Type of Concession Start Date of Concession
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i AFFIDAVIT OF CERTIFICATION
‘\yq . j This form must be signed and notarized for eacl owner upon which disadvantaged status Is refied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION IS
SUFTICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A PRIOR APPROVAL, INITIATION
OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT TIIE PERSON AND/OR ENTITY
MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PENALTIES AVAILABLE
PURSUANT TO APPLICABLE FEDERAL AND STATE LAW,

1 (full name printed),
swear or affirm under penalty of law that 1 am
(title) of the applicant fitm
and that 1
have read and understood all of the questions in this
application and that alf of the foregoing information and
statements submitted in this application and its attachmenis
and supporting documents are true and carrect to the best of
my knowledge, and that all responses lo the questions are full
end complete, omitting no material information. The responses
Include all material information necessacy to fully and
accurately identify and explain the operations, capabilitics and
pertinent history of the named firm as well as the ownership,
control, and affiliations thercof,

I recognize that the Information submitted in this application is
for the purpose of inducing cenification approval by a
government agency. [ understand that a government agency
may, by means it deems appropriate, delermine the accuracy
and truth of the statements in the application, and I authorize
such agency to contact any entity named in the application, and
the named firm's bonding companies, banking institutions,
credit agencies, contraclors, clients, and other cenifying
agencies for the purpose of verifying the information supplicd
and determining the named firm’s eligibility.

1 agree 1o submit to government audit, examination and review
of books, records, documents and files, in whatever form they
exist, of thie named frm and ts affiliates, inspection of its
places(s) of business and equipment, and to permit interviews
of its principals, agents, and employees, | understand that
refusal to permit such inquiries shall be grounds for denial of
cerlification,

If awarded a contenct, subcontract, concession lease or
sublease, [ agree to promptly and directly provide the prime
contractor, if any, and the Department, recipient agency, or
federal funding agency on an ongoing basis, current, complete
and accurate information regarding (1) work performed on the
project; (2) payments; and (3) proposed changes, if any, to the
foregoing acrangements.

I agree to pravide wrillen notice to the recipient agency or
Unified Certification Program of any material change in the
information contained in the original application within 30
calendar days of such change (e.g., ownership changes,
address/tclcphone number, personal net worth exceeding $1.32
million, ete.).

[ acknowledge and agree that any misrepresentations in this
application or in records pertaining (o a contract or subcantract
will be grounds for terminating any contract or subcontract
which may be nwarded; denial or revocation of certification;
suspension and debarment; and for iniliating action under
federa] and/or state [aw concerning false statement, fraud or
other applicable offenses,

T certify that | am a socially and cconomically disadvantaged
individual whe is an owner of the above-referenced firm sccking
certification as a Disadvantaged Business Enterprise or Airport
Concession Disadvantnged Business Enterprise. In support of my
application, [ certify that | am a member of one or more of the
following groups, and that [ have held mysell out as a member of
the group(s): (Chieck all that apply):

O Female O Black American O Hispanic American
& Native American O Asfan-Pacific American
O Subcontinent Asian American O Other (specify)

I certify that | am secially disadvantaged because I have been
subjected {o racial or ethnic prejudice or cultural bias, or have
sullered the effects of discrimination, because of my identity
s a member of one or more of the groups identified above,
without regard to my individual qualities.

I further certify that my personal net worth does nat exceed
$1.32 million, and that 1 am economically disadvaniaged
because my ability to compele in the free enterprise system has
been impalred due to diminished capital and credit
opportunitics as compared to others in the same or stmilar line
of business who are not soclally and economically
disadvantaged.

1 declare under penalty of perjury that the information
provided in this application and supporting documents is true
and correet.

Signature

(DBE/ACDBE Applicant) {Datc)

OTARY CERTIFICATE

U.S. DOT Uniform DBE/ACDBE Certification Application ¢ Page 13 of 14




N@ UNIFORM CERTIFICATION APPLICATION
See? SUPPORTING DOCUMENTS CHECKLIST

In order to complete your application for DBE or ACDBE certification, you must attach caples of ali of the following
REQUIRED documents. A {ailure {o supply any Information requested by the UCP may result in your firm denfed
DBE/ACDBE certification.

Ired Dacymer, r Al Heqand £ Corporate by-laws and any amendments
{1 Corporate bank resolution and bank signature cards
O Résumés (that include places of employment with {1 Official Certificate of Formation and Operating Agrecment
corresponding dates), for all owners, officers, and key with any amendments (for LLCs)
personnel of the applicant firm
0 Personal Net Worth Statement for cach socially and ual nents fp Be Provided an R
cconomically disadvanlaged owners comprising 51% or more
of the ownership percentage of the applicant firm. The UCP to which you are applying may require the
0 Personal Federal tax returns for the past 3 years, if submlssion of the following documents. If requested to
applicable, for cach disadvantaged owner provide these dacument, you must supply them with your
O Federal tax rclurns (and requests for extensions) filed by application or af the on-site visit,
the firm and its affiliates with related schedules, for the past 3
years, 0 Proof of citizenship
D Documented proof of conlributions used o acquire (1 lnsurance agreenients for each truck owned or operated by
awnership for each owner (e.g., both sides of cancelled your firm
checks) [J Audited financial statements (if available)
{1 Signed loan and security agrecments, and bonding forms 0 Personal Federal Tax returns for the past 3 yeacs, if
0 List of equipment and/or vehicles owned and leased applicable, for aler disadvantaged owners of the firm.
including VIN numbers, copy of titles, proof of ownership, U Trust agreements held by any owner claiming
insurance cards for each vehicle. disadvantaged status
0O Title(s), registration cerlificate(s), and U.S, DOT numbers [ Year-end balance sheels and income statements for the
for each truck owned or operated by your firm past 3 years (or fife of firm, if less than three years)
O Licenses, license renewal forms, permits, and haul
authority forms Suppllers
O Descriptions of all real estate (ineluding office/slorage O List of produet lines carried and list of distribution
space, etc.) owned/leased by your firm and documented proof equipment owned and/or leased

of ownership/signed leascs

0 Dacumented proof of any transfers of assels (o/from your
firm and/or to/from any of its owners over the past 2 ycars
N DBE/ACDRE and SBA 8(a), SDB, MBEAVBE
certifications, denials, and/er decertilications, if applicable;
and any U.S. DOT appeal decisions on these aclions.

0 Bank guthorization and signatory cards

O Schedule of salarics (or other remuncration) paid (o ali
officers, nznagers, owners, and/or directors of the firm

[} List of all employees, job titles, and dates of employment.
O Proof of warehouse/storage facility ownership or lease
arrangements

Partrership or Jolmt Venture

0 Original and any amended Partnership or Joint Venture
Agreements

Corporotion or LIC

03 Official Articles of Incorporation (signed by the state
official)

I Both sides of all corporate stock certificates and your
firm's stock transfer ledger

O Sharcholders’ Apreement(s)

(3 Minutes of all stockholders and board of directors meetings

U.S. DOT Uniform DBE/ACDBE Certification Application » Page 14 of [4




o i AR AR 2 s
i

RANSPORTATION

NMDOT DBE PROGRAM MANUAL
APPENDIX G — GUIDANCE OF ADMINISTERING BUSINESS DEVELOPMENT PLANS

(Ref: Appendix C to 49 CFR Part 26 -DBE Business Development Program Guidance)

The purpose of this program element is to further the development of DBEs, including but not limited to assisting
them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via the
provision of training and assistance from the recipient.

A,

1)

2)

3}

4)

5)

1)

Each firm that participates in a recipient's business development program (BDP) program is subject to a program
term determined by the recipient. The term should consist of two stages, a developmental stage and a
transitional stage.

In order for a firm to remain eligible for program participation, it must continue to meet all eligibility criteria
contained in part 26.

By not later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The
participant will not be eligible for program benefits until such business plan is submitted and approved by the
recipient. The approved business plan will constitute the participant's short and long term goals and the strategy
for developmental growth to the point of economic viability in non-traditional areas of work and/or work outside
the DBE program.

The business plan should contain the following:

An analysis of market potential, competitive environment and other business analyses estimating the program
participant's prospects for profitable operation during the term of program participation and after graduation from
the program.

An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of correcting any
financial, managerial, technical, or labor conditions which could impede the participant from receiving contracts
other than those in traditional areas of DBE participation.

Specific targets, objectives, and goals for the business development of the participant during the next two years,
utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) of this appendix;

Estimates of contract awards from the DBE program and other sources which are needed to meet the objectives
and goals for the years covered by the business plan; and

Such other information as the recipient may require.

Each participant should annually review its current approved business plan with the recipient and modify the plan
as may be appropriate to account for any changes in the firm's structure and redefined needs. The current
approved plan should be considered the applicable plan for all program pumposes until the recipient approves in
writing a modified plan. The recipient should establish an anniversary date for review of the participant’s
business plan and contract forecasts.

Each participant should annually forecast in writing its needs for contract awards for the next program year and
the succeeding program year during the raview of its business plan conducted under paragraph (E) of this
appendix. Such forecast should be included in the participant's business plan. The forecast should include:

The aggregate dollar value of contract opportunities being sought under the DBE program, reflecting compliance
with the business plan;



2)
3)

4)

1)
2)
3)
4)

5)

6)

The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE participation;
The types of contract opportunities being sought, based on the firm’s primary line of business; and

Such other information as may be requested by the recipient to aid in providing effective business development
assistance to the participant.

. Program participation is divided into two stages; (1) a developmental stage and (2) a transitional stage. The

developmental stage is designed to assist parlicipants to overcome their social and economic disadvantage by
providing such assistance as may be necessary and appropriate to enable them to access relevant markets and
slrengthen their financial and managerial skills. The transitional stage of program participation follows the
developmental stage and is designed to assist pariicipants to overcome, insofar as practical, their social and
economic disadvantage and {o prepare the participant for leaving the program.

. The length of service in the program term should not be a pre-set time frame for either the developmental or

transitional stages but should be figured on the number of years considered necessary in normal progression of
achieving the firm’s established goals and objectives. The setting of such time could be factored on such items
as, but not limited to, the number of contracts, aggregate amount of the contract received, years in the business,
growth potential, etc.

Beginning in the first year of the transitional stage of program participation, each participant should annually
submit for inclusion in its business plan a transition management plan outlining specific steps to promote
profitable business operations in areas other than traditional areas of DBE participation after graduation from the
program. The transitional management plan should be submitted to the recipient at the same time other
modifications are submitted pursuant to the annual review under paragraph (E) of this section. The plan should
sel forth the same information as required under paragraph (F} of steps the participant will take to continue its
business development after the expiration of its program term.

When a participant is recognized as successfully completing the program by substantially achieving the targets,
objectives and goals set forth in its program terms, and has demonstrated the ability to compete in the
marketplace, its further participation within the program may be determined by the recipient.

In determining whether a concern has substantially achieved the goals and objectives of its business plan, the
following factors, among others, should be considered by the recipient:

Profitability;

Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
Net worth, financial ralios, working capital, capitalization, access to credit and capital;
Ability to obtain bonding;

A positive comparison of the DBE's business and financial profile with profiles of non-DBE businesses in the
same area or similar business category; and

Good management capacity and capability.

Upon determination by the recipient that the participant should be graduated from the developmental program, the
recipient should notify the participant in writing of its intent to graduate the fim in a letter of notification. The
letter of notification should set forth findings, based on the facts, for every material issue relating to the basis of
the program graduation with specific reasons for each finding. The letter of nofification should also provide the
participant 45 days from the date of service of the letter to submit in writing information that would explain why
the proposed basis of graduation is not warranted.

. Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the firm's

program term for goad cause due to failure of the firm to engage in business practices that will promote its
competitiveness within a reasonable period of time as evidenced by, among other indicators, a pattern of



inadequate performance or unjustified delinquent performance. Also, the recipient can discontinue the
participation of a firm that does not actively pursue and bid on contracts, and a firm that, without justification,
regularly fails to respond to solicitations in the type of work it is qualified for and in the geographical areas where
it has indicated availability under its approved business plan. The recipient should lake such action if overa 2-
year period a DBE firm exhibits such a pattern.
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TRANSPORTATION

NMDOT DBE PROGRAM MANUAL
APPENDIX H - OPERATION OF MENTOR-PROTEGE PROGRAM GUIDELINES

(Ref: Appendix D to 49 CFR Part 26 —-Mentor-Protégé Program Guidelines)

A. The purpose of this program element is to further the development of DBEs, including but not limited to assisting
them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via
the provision of training and assistance from other firms. To operate a mentor-protégé program, a recipient must
obtain the approval of the concemed operating administration.

B. (1) Any mentor-protége relationship shall be based on a written development plan, approved by the recipient,
which clearly sets forth the objectives of the parties and their respective roles, the duration of the arrangements
and the services and resources to be provided by the mentor to the protégé. The formal mentor-protégé
agreement may be a fee schedule to cover the direct and indirect cost for such services rendered by the mentor
for specific training and assistance to the protégé through the life of the agreement. Services provided by the
menlor may be reimbursed under the FTA, FHWA, and FAA programs.

(2) To be eligible for reimbursement, the mentor services provided and associated must be directly attributable
and properly allowable to specific individual contracts. The recipient may establish a line item for the mentor to
quote the portion of the fee schedule expected to be provided during the life of the contract. The amount claimed
shall be verified by the recipient and paid on an incremental basis representing the time the protégé is working
on the contract. The total individual contract figures accumulated over the life of the agreement shall not exceed
the amount stipulated in the original mentor/protégé agreement.

C. DBEs involved in mentor-protégé agreement must be independent business entities which meet the requirements
for certification as defined in subpart D of this part. A protégé firm must be cerlified before it begins participation
in a mentor-protégé arrangement. If the recipient chooses to recognize mentor/protégé agreements, it should
establish formal general program guidelines. These guidelines must be submitted to the operating administration
for approval prior to the recipient executing an individual contractor/subcontractor mentor-protégé agreement.
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Form No, A-888A
DBE A-1

Rev. 10/1810
New Mexico Departiment of Transporiation
RACE CONSCIOUS MEASURE PROJECT
CONTRACT GOAL FOR DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
IN HIGHWAY CONSTRUCTION

For the purpose of this contract, a goal of udb est» percant has been established for cartified
Disadvantaged Business Enterprise (DBE) Particlpation.

Type or print legibly
*Namoe of DBE Description of Proposed
DBE Addraess Work Amount

Total DBE Participation | §

1. Contral No. «cnh»

2, Contractor's DBE Llalson Officer

3 Total Amount of the Bld §
4, DBE Participation Parcentage % of line 3.

*Written confirmation fram the DBE that is participating in the confract is required. Sec Form A-64d4,
% [ the confract goal is not met, evidence of “Good Faith Efforts” must be provided. The bidder must show that it took all
necessary  and reasonable steps to achieve a DBE goal or olher requiremient by the scope, inlensity and approprinteness

1 will abide by the Disadvantaged Business Eaterprise (DBE) goal set forih for this project and hereby subsmit the names of the
DBE firms that wili participate in this project. Substitution(s) will not be alfowed without prior submisslon of wrilten justification
to the Praject Manager for approval. | understand that fallore to meet the goal may result in Liquidated Damages for the
difference between the DRE gonl and the aciual DBE pariicipation achieved.

This siatement is my assurance that aprees to comply with the requirements of

(name of firm)
49 CFR Part 26, and the New Mexico Department of Transportation’s Disadvantaged Business Enterprise Program, and sl the
requirements contained therein.

Date Signature of Company Officiat



fForm No. A-844
Rev 7.21.2010

New Maxico Department of Transportstion
DISADVANTAGED BUSINESS ENTERPRISE (DBE) PARTICIPATION

Control No.

Amount

-

DBE Name & Address Line & ltem Description

Total:

*IF ANY FIRM LISTED ABOVE 1S A MATERIAL SUPPLIER, BUT NOT THE MANUFACTURER, THE CONTRACTOR MAY CREDNT
ONLY 50% OF THE EXPENDITURE TO THE SUPPLIER, FOR FINAL PAYMENT, THE PRIME CONTRACTOR MAY CERTIFY THAT

FINAL PAYMENT WILL BE MADE TO DBE UPON HIS RECEIPT OF PAYMENT.

| affirm thal | am an authorized represeniative of .hereinaftar "OBE Firm".

Name of DBE Fitm

Signalture of Authorlzed DBE Representative

Printad Name of Aulhorized DBE Representalive

Funther, | affirm my participation in the conlracl for
Name of Conlraclor

Subscribed and sworn to before mo this day of .20

Notary Seai

Notary Public

My Commission expires:




